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The District Court erred in: 

1. Granting appellees’ motion to dismiss. 

2. Concluding that the Court did not have jurisdiction 
of the subject matter. 

3. Concluding that the Complaint fails to state a claim 
upon which relief may be granted. 
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In The 


UNITED STATES COURT OF APPEALS 

for the District of Columbia Circuit 


No. 11,904 


William Charles Jason, Jr., 
Appellant, 

v. 

Arthur E. Summerfield, et al., 
Appellees. 


Appeal from the United States District Court for 
the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant appeals from the order of July 8, 1953, of the 
U. S. District Court for the District of Columbia in Civil 
Action No. 2252-53 granting the motion to dismiss filed by 
appellees-defendants below. The District Court had juris¬ 
diction under the District of Columbia Code, Title 11, Sec¬ 
tions 301, 305 and 306; and the Act of June 25,1948, c. 646, 
62 Stat. 930 (28 U.S.C.A. 1331, 1332); and 62 Stat. 964, 
as amended, (28 U.S.C.A. 2201, 2202); and Rule 57 of the 
Federal Rules of Civil Procedure. 

This Court has jurisdiction to review the order under 
Title 28, U.S.C., Sec. 1291. The pleadings which show the 
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existence of the jurisdictions are the complaint, motion to 
dismiss, and memorandum in opposition to the motion to 
dismiss. (Joint App. 1-31.) 

STATEMENT OF THE CASE 

Appellant is a postal clerk who has been employed in 
the Philadelphia Post Office for the past thirty years. Ap¬ 
pellees Summerfield and the Post Office Department Loyalty 
Board and its named members are executive officers of 
the Government of the United States and have charge of 
personnel actions within the Post Office Department. Ap¬ 
pellees Loyalty Review Board in the Civil Service Commis¬ 
sion and its named members are likewise executive officers 
of the Government and have certain responsibilities and 
authority with respect to personnel actions grounded upon 
loyalty reasons. 

The Complaint filed herein by appellant insofar as ma¬ 
terial alleges as follows: 

Appellant is a classified civil service employee with full 
status derived from competitive examination and has been 
employed as a regular clerk in the Post Office at Phila¬ 
delphia, Pennsylvania, since June 25, 1923. Since 1945, 
he has served as a national officer of a labor organization 
recognized by the Post Office Department; and since 1949, 
appellant has devoted full time to those duties and has been 
on leave without pay pursuant to departmental permission. 

In 1948, appellant was served with a Notice of Proposed 
Removal Action pursuant to the provisions of Executive 
Order 9835, 12 F.R. 1935 (Complaint, Exhibit “A”) set¬ 
ting forth certain charges of dislovaltv to the Government. 
Successive administrative hearings ensued, culminating in 
a finding in 1950 by the Loyalty Review Board in the Civil 
Service Commission that reasonable grounds did not exist 
for believing appellant to be disloyal to the Government of 
the United States. 

Thereafter on May 1, 1951, the President of the United 


States amended Executive Order 9835 by issuing Executive 
Order 10241 (16 F.R. 3690) which changed the wording of 
one sentence relating to the standard for removal from 
employment on loyalty grounds so as to substitute the 
words: 

“There is a reasonable doubt as to the loyalty of 
the person involved * * *” (Executive Order 10241.) 

for the words: 

“Reasonable grounds exist for belief that the per¬ 
son involved is disloyal * * *” (Executive Order 9835.) 

Subsequent to this change in language defendant Loyalty 
Review Board promulgated Memorandum No. 66, a direc¬ 
tive to all executive departments and agency heads including 
appellees Summerfield and Post Office Department Loyalty 
Board, requiring them to readjudicate under the new stand¬ 
ard certain classes of cases including appellant’s case. Pur¬ 
suant to that directive, appellees Post Office Department 
Loyalty Board served appellant, in January, 1952, with a 
second Notice of Proposed Removal Action (Complaint, 
Exhibit “H”), setting forth in identical language the same 
charges contained in the 1948 Notice of which charges ap¬ 
pellant had been cleared as aforesaid. 

Thereupon, appellant filed an action in the United States 
District Court for the District of Columbia seeking a de¬ 
claratory judgment and injunctive relief against the ap¬ 
pellees in the case at bar, or their predecessors in office. 
(Jason v. Alger, et al 104 F. Supp. 653). That action 
sought to enjoin appellees from proceeding to readjudicate 
the issue of appellant’s loyalty to the Government, on the 
same charges. The District Court granted appellees’ mo¬ 
tion to dismiss that suit as premature for failure to exhaust 
administrative remedies, but that Court stated its opinion 
to be that a serious question exists as to: 

“Whether the doctrine of res judicata is applicable, 
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that is, whether the matter having been once adjudi¬ 
cated, pkmrtiff can be called upon again to establish 
his loyalty, this time under the new standard fixed by 
Executive Order 10241; * * * The Court will dismiss 
the complaint without prejudice of plaintiff’s right to 
lile another suit if and when a decision adverse to him 
is rendered in the administrative process.” (104 F. 

V. Supp. 653, 655; Complaint p. 5 n. 2.) - 

Appellant conformed to the judgment of the District 
Court and proceeded to exhaust his administrative remedies 
before the Post Office Department Loyalty Board, the Post¬ 
master General and the Loyalty Review Board. The De¬ 
partment Board ruled that it had no authority to pass upon 
the question of whether it had jurisdiction to promulgate 
the second Notice and initiate the procedures thereunder. 
(Complaint, Exhibit “I”.) The Postmaster General like¬ 
wise declined to pass upon the validity of the procedures 
initiated pursuant to the Loyalty Review Board’s direc¬ 
tive. 

The Loyalty Review Board reaffirmed its interpretation 
of Executive Order 10241 and the validity and applicability 
of its Memorandum No. 66 to appellant (Complaint, Ex¬ 
hibit “L”); and affirmed a finding that there is a reason¬ 
able doubt as to appellant’s loyalty to the Government. 
That Board then by its order requested the Post Office De¬ 
partment to remove appellant from his position and barred 
appellant from employment by the Government for a period 
of three years from April 2, 1953. Appellant was then 
notified by the Post Office Department that his name had 
been removed from the rolls of the Philadelphia Post Office. 

Appellant then filed the instant complaint in the Court 
below seeking: 

(a) to secure a declaration of his rights under Execu¬ 
tive Order 9835 as amended; 

(b) to have declared void Loyalty Review Board Memo¬ 
randum No. 66, as construed by appellees and applied 
to appellant; 
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(c) an order restoring appellant to his position. 

Baldly stated, the question presented by the complaint is 
whether the directive of the Loyalty Review Board con¬ 
tained in its Memorandum No. 66 is consistent with the pro¬ 
visions of Executive Order 9835 and within the authority 
conferred on the Board by the Order. 

SUMMARY OF ARGUMENT 

I. The Court below had jurisdiction of the subject mat¬ 
ter of this suit, since terminations from federal em¬ 
ployment are subject to judicial review to determine 
whether constitutional or statutory rights have been 
contravened. 

II. Appellant has a constitutional right to immunity from 

arbitrary termination of his status as a federal civil 
•/ 

servant. 

III. The complaint states a cause of action upon which re¬ 
lief may be granted by the Court below. 

A. A genuine controversy exists between appellant 
and these appellees with respect to the appellees’ 
construction of Executive Orders 9835 and 10241 
and their application to him thus construed, which 
controversy is ripe for determination by the Court 
below. 

B. The directives promulgated by appellee Loyalty 
Review Board in its Memorandum No. 66 are with¬ 
out validity or force and thus the actions of ap¬ 
pellees herein complained of are unauthorized. 

C. The Court below has judicial power to prevent the 
unauthorized interference with appellant’s status 
as a classified civil servant, both by use of its gen¬ 
eral equity powers and by use of its powers to 
issue a declaratory judgment. 
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ARGUMENT 

I. THE COURT BELOW HAD JURISDICTION OF 
THE SUBJECT MATTER OF THIS SUIT, SINCE 
TERMINATIONS FROM FEDERAL EMPLOY¬ 
MENT ARE SUBJECT TO JUDICIAL REVIEW 
TO DETERMINE WHETHER CONSTITUTIONAL 
OR STATUTORY RIGHTS HAVE BEEN CONRA- 
VENED 

Briefly stated, the subject matter of the appellant’s com¬ 
plaint is the appellees’ termination of appellant’s status as 
a regular employee of the Post Office Department of the 
United States on grounds of disloyalty. 

While it is often asserted that Federal employment is 
a privilege and not a right, and that no person has a consti¬ 
tutional right to federal employment, in Joint Anti-Facist 
Committee v. McGrath , 341 U. S. 123, 185 (1951), Mr. 
Justice Jackson in referring to dismissals on grounds of 
dislovaltv, observes that: 

“Ordinary dismissals from government service which 
violate no fixed tenure concern only the Executive 
branch and courts will not review such discretionary 
action. However, these are not discretionary dis¬ 
charges but discharges pursuant to an order having 
the force of law * * * 

“The fact that one may not have a legal right to 
get or keep a government post does not mean that he 
can he adjudged ineligible illegally.” 

Moreover, an examination of the relevant Court decisions 
reveals that: 

(1) federal employees have constititional as well as 
statutory rights relating to their employment of which 
they may not be deprived arbitrarily, and, 

(2) terminations from federal employment are sub¬ 
ject to judicial review to determine whether constitu¬ 
tional or statutory rights have been contravened. 

See Kutcher v. Gray , 199 F 2d 783. (1952) Bailey v. Richard- 
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son, 86 U. S. App. D. C. 248,182 F. 2d 46 (1950). Freidman 
v. Schwellenbach , 81 U. S. App. D. C. 365, 159 F. 2d 22 
(1947). Carter v. Forrestal, 85 U. S. App. D. C. 53, 175 F. 
2d 64 (1949). 

The exact basis for the conclusion of the Court below 
that it is without jurisdiction of the subject matter of the 
appellant’s complaint is not revealed in the Order grant¬ 
ing the appellees’ Motion to Dismiss. In the Memoran¬ 
dum of Points and Authorities filed on behalf of the ap¬ 
pellees in support of the Motion to Dismiss, it is contended 
the appellant “has neither alleged nor shown any right 
conferred by statute to have been invaded.” Section 6 
of the Act of August 24, 1912, as amended, 5 U.S.C.A., 
Section 652(a), is there referred to as the only statutory 
limitation applicable in this case. It is clear, however, 
that the termination of the status of federal employees on 
grounds of disloyalty is controlled by the provisions of 
Executive Order 9835 and subsequent amendments thereto. 

The complaint in this case alleges that appellant's rights 
under Executive Order 9835 have been invaded, and puts 
squarely in issue the proper construction of Executive 
Orders 9835 and 10241, as well as the validity of Memoran¬ 
dum ]NTo. 66, which purports to be promulgated under the 
authority of Executive Order 10241. 

The subject matter of the complaint filed below relates 
to rights established under Executive Order 9835. Thus, 
appellees’ alleged conformance with the requirements of 
Section 6 of the Act of August 24,1912, is neither pertinent 
nor determinative of the jurisdiction of the Court below. 
Kutcher v. Gray, supra. 

It is respectfully submitted that the subject matter of 
the appellant’s complaint relates to judicially recognized 
rights incident to appellant’s civil service status and that 
the Court below was in error in concluding that it has no 
jurisdiction of the subject matter. 
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II. APPELLANT HAS A CONSTITUTIONAL EIGHT 
TO IMMUNITY FROM ARBITRARY TERMINA¬ 
TION OF HIS STATUS AS A FEDERAL CIVIL 
SERVANT 

The due process clause of the Fifth Amendment to the 
Federal Constitution prevents arbitrary interference with 
federal employment. In Joint Anti-F acist Committee v. 
McGrath . 341 U. S. 123 at 161 (1951). Mr. Justice Frank¬ 
furter points out that: 

“Fairness of procedure is ‘due process in the pri¬ 
mary sense’ * * * This Court has never held, nor must 
we now be understood as holding, that administrative 
officers, when executing the provisions of a statute in¬ 
volving the liberty of persons, may disregard the funda¬ 
mental principles that inhere in ‘due process of law’ 
as understood at the time of the adoption of the Con¬ 
stitution.” 

And at page 165, he states: 

“The construction placed by this Court upon legisla¬ 
tion conferring adminstrative powers shows consistent 
respect for a requirement of fair procedure before men 
are denied or deprived of rights. 

“From the great mass of cases, running the full 
gamut of control over property and liberty, there 
emerges the principle that statutes should be inter¬ 
preted, if explicit language does not preclude, so as 
to observe due process in its basic meaning.” 

The complaint in this case shows that prior to the actions 
of appellees complained of, administrative proceedings to 
terminate appellant's civil service status under Executive 
Order 9S35 were completed with respect to certain specific 
charges relating to appellant’s loyalty; and that these ad¬ 
ministrative proceedings resulted in a final determination 
in favor of appellant’s loyalty at least as to the specific 
charges there in issue. It is appellant’s position that this 
final determination in favor of his loyalty vested him with 
rights relating to his civil service status and that these 
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rights have been arbitrarily and illegally invaded by the 
subsequent redetermination of his loyalty on the same spe¬ 
cific charges which were the subject of the prior administra¬ 
tive determination and by the termination of his civil serv¬ 
ice status because of this redetermination. 

It is submitted that appellees ’ actions in terminating ap¬ 
pellant ’s thirty year civil service status on the same specific 
charges of disloyalty previously and finally determined in 
appellant’s favor, are so lacking in elemental fairness as 
to constitute a denial of due process of law in violation 
of the Fifth Amendment to the Federal Constitution. 

rr But ‘due process,’ unlike some legal rules, is not 
a technical conception with a fixed content unrelated to 
time, place and circumstances. Expressing as it does 
in its ultimate analysis respect enforced by law for that 
feeling of just treatment which has been evolved through 
centuries of Anglo-American constitutional history and 
civilization, ‘due process’ cannot be imprisoned within 
the treacherous limits of any formula. Representing a 
profound attitude of fairness between man and man, 
and more particularly between the individual and gov¬ 
ernment, ‘due process’ is compounded of history, rea¬ 
son, the past course of decisions, and the stout con¬ 
fidence in the strength of the democratic faith which 
we profess.” ( Joint Anti-Facist Committee v. Mc¬ 
Grath. supra , at 162, 163.) 

III. THE COMPLAINT STATES A CAUSE OF ACTION 
UPON WHICH RELIEF MAY BE GRANTED BY 
THE COURT BELOW 

Summarily stated, the complaint sets forth the appel¬ 
lant’s right, illegal interference therewith by appellees 
and resultant injury to appellant. The complaint alleges 
and the exhibits attached thereto demonstrate that appel¬ 
lant was accused of disloyalty and acquitted in accordance 
with the procedures provided for in Executive Order 9835. 
It is emphasized that appellant does not challenge the pro¬ 
cedural propriety of this prior adjudication by these ap- 
plees nor does he challenge the authority of the President 


* Vs «» 'V-; 



10 


to issue an executive order making loyalty a condition of 
federal employment and prescribing the procedures to be 
followed in determining whether the condition has been 
met by the employee. Appellant has survived the ordeal of 
standing accused of dislovaltv to the Government of the 
United States and the procedural benefits of Executive 
Order 9835 afforded him an acquittal. Having received a 
favorable determination bv the Lovaltv Review Board that 

V •» * 

“on all the evidence no reasonable grounds exist for belief 
that he is disloyal to the Government of the United States,” 
lie has nonetheless been removed by these same appellants 
from his position on loyalty grounds. 

From the foregoing it is crystal clear that the right for 
which appellant seeks judicial protection is his right to he 
not removed from his civil service position on loyalty 
grounds where the removal action is grounded upon the 
same identical set of facts previously used to support the 
initial charge of disloyalty of which he was acquitted. An¬ 
cillary to this, of course, is the obvious right not to be thus 
barred from future eligibility for federal employment. 

That the complaint establishes appellees’ unlawful inter¬ 
ference with appellant’s rights is amply demonstrated by 
the allegations and exhibits attached thereto. It is clearly 
evident from the language employed in the second Notice 
of Removal Action (Complaint, Exhibit “H”) and the sub¬ 
sequent ruling of the Post Office Department Board (Com¬ 
plaint, Exhibit “I”) and appellees would probably not seri¬ 
ously contend otherwise, that the legality of the removal 
action complained of must stand or fall on the validity of 

the Lovaltv Review Board’s Memorandum No. 66. The 
* * 

complaint alleges this Memorandum to be invalid and not 
authorized by the Executive Order, and insofar as the case 
is positioned on the motion to dismiss herein, that allega¬ 
tion stands unchallenged. 

This Court has held that one standing accused of dis¬ 
loyalty as a cause for removal from employment is entitled 
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to all the safeguards provided by the Executive Order. 
Kutclier v. Gray, supra. In holding that the Loyalty Re¬ 
view Board Memorandum in that case was invalid, and that 
the employee involved did not receive the procedural pro¬ 
tection to which he was entitled, this Court stated: 

‘ 1 We come then to the crucial question. Did Kutclier 
have the procedural benefits of Executive Order 9835? 
Standing accused of disloyalty as a cause for removal 
from employment, he was entitled to the benefit of all 
the safeguards provided by that Order. It was neces¬ 
sary for the proceedings to conform in all substance to 
the requirements of the Order. United States v. Wick- 
ersham, 1906, 201 U. S. 390, 26 S. Ct. 469, 50 L. Ed. 798; 
Deak v. Pace , 1950, 88 U. S. App. D. C. 50, 185 F. 2d 
997; Borak v. Biddle , 7S U.S. App. D. C. 374, 141 F. 2d 
278, certiorari denied, 1944, 323 IT. S. 738, 65 S. Ct. 42, 
89 L. Ed. 591. 

“* * * Although the Executive Order empowers the 

Lovaltv Review Board to make rules not inconsistent 
» *• 

with provisions of the Order and advise departments 
and agencies on all problems relating to employee loy¬ 
alty, we must conclude from the plain provisions of 
the Order that the ruling or advice of the Board in 
Memorandum 32 is inconsistent with these provisions. 
Therefore, it is without validity or force and should be 
disregarded. Addison v. Holley Hill Fruit Products, 
Inc.. 1944, 322 U. S. 607, 64 S. Ct. 1215, 88 L. Ed. 1488; 
Waite v. Macy, 1918, 246 U. S. 606, 38 S. Ct. 395, 62 L. 
Ed. 892; Hamilton Nat’l Bank v. District of Columbia. 
1946, 81 IT. S. App. D. C., 200, 203,156 F. 2d 843, 846.” 

The showing of injury is, of course, a necessary facet 
to a cause of action. Not only does the complaint specifi¬ 
cally allege in paragraphs numbered twenty-fourth, twenty- 
seventh, twenty-eighth, thirtieth and thirty-third, the in¬ 
juries suffered by appellant as a result of appellees’ conduct, 
but the very fact of removal from federal employment on 
grounds of disloyalty to the government and the ineligibility 
for future federal employment is no small injury w’hen gov¬ 
ernment employment so dominates the field of employment. 
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Joint Anti-Fascist Committee v. McGrath , 341 U. S. 123, 
185 (1951). 

A. A Genuine Controversy Exists Between Appellant and 
Appellees With Respects to Appellees’ Construction 
of Executive Orders 9835 and 10241 and Their Appli¬ 
cation to Him, thus Construed, Which Controversy is 
Ripe for Determination by the Court Below. 

Prior to the issuance of Executive Order 10241, appellees 
construed Executive Order 9835~~so"as~to prohibit repeti¬ 
tious loyalty adjudications. Loyalty Review Board Memo¬ 
randum Xo. 65 (Complaint, Exhi bit “F”l st ates: 

“Trims been the policy of the Loyalty Review Board 
that persons involved in loyalty adjudications should 
not be subjected to more than one adjudication on- the- 
~ same set of facts. rr " (Lovaltv Review Board Memo. 
w Xo. 65,~Parrr.)-- 

Subsequent to the issuance of Executive Order 10241 (the 
one sentence order changing the wording in the standard 
for dismissals in Executive Order 9S35 from reasonable 
grounds to mason able doubt) the Loyalty Review Board 
promulgated its Memorandum Xo. 66, herein complained of, 
which requires that appellant and others be subjected to 
more than one adjudication on the same set of facts. Ap¬ 
pellees assert that authority to conduct this second adjudica¬ 
tion is to be found in Executive Order 10241 and some 
“inherent right" reposed in the heads of the federal de¬ 
partments and agencies by the Constitution. 

Appellant challenges appellees’ interpretation of Execu¬ 
tive Order 10241 and contends that the order does not 
authorize or require the Loyalty Review Board to order 
the heads of the executive departments or the departmental 
loyalty boards to re-examine any case which has been fully 
and finally adjudicated, irrespective of the result of the 
adjudicative process; and further appellant asserts that as 
a result of appellees’ interpretation of the Order and 
their application of it to him so construed, he has been re¬ 
moved from his position. 
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This controversy poses genuine and substantial legal 
issues not heretofore judicially determined and the failure 
of the Court below to consider the merits of the case makes 
possible the deprivation of constitutional and statutory 
rights without due process of law. 

B. The Directives Promulgated by Appellee Loyalty 
Review Board in its Memorandum No. 66 are Without 
Validity or Force and thus the Actions herein Com¬ 
plained of are Unauthorized. 

The complaint is bottomed on the proposition that the 
onlv authority possessed bv the Lovaltv Review Board is 
that found in Executive Order 9S35 including the one-sen¬ 
tence amendment and that nowhere in the Executive Order 
does the President confer on the Lovaltv Review Board au- 
thority to order wholesale readjudications as required by 
Memorandum No. 66. It is appellant ’s contention that the 
Loyalty Review Board, limited as it is to the exercise of 
that authority conferred upon it by the Order, can issue 
no memorandum or other directive unless authority there¬ 
for can be found within the executive order which is the 
source of the Board’s power. Thus the complaint asserts 
that the action removing appellant from his position pur¬ 
suant to an invalid directive is unauthorized and illegal, 
and constitutes therefore a denial of due process in contra¬ 
vention of the Fifth Amendment to the Constitution of the 
United States. The administrative directives contained 
in Memorandum No. 66 are richly illustrative of the dangers 
inherent in unchecked exercise of delegated powers. When 
the President established the Board and delegated to it the 
authority to make rules not inconsistent with the order, he 
by no means relieved the Board of the Constitutional limi¬ 
tations to which he is subject. Had the President attempted 
to accomplish by Executive Order what these appellees have 
done by administrative fiat, serious questions of constitu¬ 
tionality would be present. 
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C. The Court Below Has Judicial Power to Prevent the 
Unauthorized Interference With Appellant’s Status 
as a Classified Civil Servant, both by use of its Gen¬ 
eral Equity Powers and by use of its Powers to Issue 
a Declaratory Judgment. 

Appellant has clearly been injured and threatened with 
future injuries as a direct result of the actions of these ap¬ 
pellees, which actions are alleged to contravene the Execu¬ 
tive Order conferring rights upon appellant, and to be 
in derogation of his constitutional rights. Appellant has 
eliminated any possible question as to the existence of a 
justiciable case or controversy. He does not ask for an 
advisory opinion, contrariwise he has fully exhausted all of 
his remedies as is seen by appellee Summerfield’s letter 
(Complaint, Exhibit “0”), in which he states; “ m * * the 
last administrative remedy available to your client was his 
appeal to the Loyalty Review Board * * # .” The ques¬ 
tions presented are not hypothetical, abstract or contingent, 
rather, unless this Court directs the Court below to enter¬ 
tain his suit, appellant is without a remedy by which he may 
obtain relief from the grave injuries which he has sustained 
and will sustain in the future. 

For the foregoing reasons, it is respectfully submitted 
that this Court should reverse the decision of the trial court 
and set aside its order dismissing the complaint. 

Respectfully submitted, 

Howard Jenkins, Jr., 

George M. Johnson, 

Rufus S. Watson, 

Charles A. Chandler, 
Attorneys for Appellant, 

328 College Street, N. W., 
Washington, D. C. 

By: Howard Jenkins, Jr. 






1 Filed May 18,1953. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WILLIAM C. JASON, JR., 

614 No. 56th Street, 

Philadelphia, Pennsylvania, 

Plaintiff. 

ARTHUR E. SUMMERFIELD, 

Postmaster General of the United States, 

Post Office Department, 

Washington, D. C., 

THE LOYALTY REVIEW BOARD IN THE CIVIL 
SERVICE COMMISSION, 

Hiram Bingham, Chairman, 

John H. Hessev, Marion Wade Doyle, 

Eliot Wadsworth, Members, 

Apex Building, 

Washington, D. C., 

THE POST OFFICE DEPARTMENT LOYALTY 
BOARD, 

E. B. Jackson, Roy C. Frank, 

Hugh E. Alford, 

Post Office Department, 

Washington, D. C., 

Defendants. 

Civil Action No. 2252-53. 

COMPLAINT FOR DECLARATORY JUDGMENT AND 
FOR INJUNCTIVE RELIEF 

First. This is an action for a declaratory judgment and 
for injunctive relief arising under the Constitution and 
laws of the United States and involves a matter in contro¬ 
versy which exceeds the sum or value of three thousand 
dollars ($3,000.00), exclusive of costs and interest. 
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Jurisdiction of this Court is based on the District of 
Columbia Code, Title 11, Sections 301, 305 and 306; and 
the Act of June 25, 1948, c, 646, 62 Stat. 930 (28 U.S.C.A. 
1331, 1332); and the Act of June 25, 1948, c. 646, 62 Stat. 
964, as amended (28 U.S.C.A. 2201, 2202); and Rule 57 of 
the Federal Rules of Civil Procedure. 

Second. Plaintiff is a citizen of the United States and at 
all times has been a citizen of the United States and is a 
resident of the Commonwealth of Pennsylvania. 

Third. Defendants Hiram Bingham, John H. Hessey, 
Marion Wade Doyle and Eliot Wadsworth are sued as in¬ 
dividuals and in their capacity as members of the Loyalty 
Review Board of the United States Civil Service Commis¬ 
sion hereinafter referred to as the Loyalty Review Board, 
whose offices are maintained in the District of Columbia. 

Fourth. Defendant Arthur E. Summerfield is Post¬ 
master General of the United States and is sued individually 
and in his capacity as Postmaster General of the United 
States, whose office is maintained in the District of 
Columbia. 

Fifth. Defendants E. B. Jackson, Roy C. Frank and 
Hugh E. Alford are sued as individuals and in their capacity 
as members of the Post Office Department Loyalty Board, 
hereinafter referred to as the Departmental Loyalty 
Board, whose offices are maintained in the District 
of Columbia. 

2 Sixth. Plaintiff is and at all times pertinent has 

been a classified civil service employee with full 
status derived from competitive examination, and has been 
employed as a regular clerk in the postal service assigned 
to the post office in Philadelphia, Pennsylvania since June 
25, 1923. 

Plaintiff is not, nor has he ever been a member of the 
communist party or any organization of communists, 
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neither has he at any time held membership in, affiliated 
with or had sympathetic association with any foreign or 
domestic organization, association, movement, group or 
combination of persons, which advocates or approves the 
commission of acts of force or violence to deny other per¬ 
sons their rights under the Constitution of the United 
States, or which advocates or approves or seeks to accom¬ 
plish the alteration of the form of government of the United 
States by unconstitutional means; nor has plaintiff ever 
engaged in any acts of sabotage, espionage or attempts or 
preparations therefor, nor has he knowingly associated 
with spies or saboteurs. Plaintiff has never engaged in or 
advocated any acts of treason, sedition, or revolution, force 
or violence to alter the constitutional form of government 
of the United States. Plaintiff has never made any unau¬ 
thorized disclosures to any person of any confidential or 
non-public documents of or pertaining to the Government, 
of the United States. 

In the performance of his duties as a postal clerk and 
otherwise, plaintiff has never served or attempted to serve 
the interests of any government other than the Government 
of the United States. Plaintiff is and at all times has been 
a good, faithful and loyal employee of the Government of 
the United States and has utilized his talent and abilities to 
further and strengthen the principles and practices inher 
ent in the democratic goals and ideals upon which the con¬ 
stitutional form of the Government of the United States is 
grounded. 

Seventh. Since August 1945, plaintiff has served as 
National Welfare Director of the National Alliance of Pos¬ 
tal Employees, an association of persons employed in the 
Post Office Department having for its objects, among other 
things, improvements in the condition of labor of its mem¬ 
bers, which conduct is specifically authorized and permitted 
by 5 U. S. Code 652(c); and pursuant to departmental per¬ 
mission granted, plaintiff has since September, 1949, de- 
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voted full-time to his duties as a national officer of the 
aforesaid labor organization and has thus been on leave 
without pay from his position as postal clerk in the post 
office at Philadelphia, Pennsylvania, except for a tour of 
duty from December 11 to December 31, 1950. 

Eighth. On March 21, 1947, the President of the United 
States issued Executive Order 9835, 12 F.R. 1935, which 
required the Postmaster General to establish: 

3 “an effective program to assure that disloyal 

civilian officers or employees are not retained in 
employment in his department or agency.’’ Part I, 1); 
and the order prescribed that the standard for removal 
from employment on grounds relating to loyalty shall be: 

“that on all the evidence, reasonable grounds exist for 
belief that the person involved is disloyal to the Gov¬ 
ernment of the United States.” (Part V, 1). 

The order states that “maximum protection must be af¬ 
forded the United States against infiltration of disloyal per¬ 
sons into the ranks of its employees, and equal protection 
from unfounded accusations of disloyalty must be afforded 
the loyal employees of the Government. ...” 

Ninth. Pursuant to the provisions of Executive Order 
9835, the Postmaster General established the Departmental 
Loyalty Board and empowered defendants Jackson, Frank 
and Alford to serve as members thereof. 

Tenth. On or about September 24, 1948, defendant De¬ 
partmental Loyalty Board caused to be served on plaintiff 
a “Notice of Proposed Removal Action”, a copy of which 
is attached hereto as Exhibit “A”, and incorporated herein 
by reference, in which it was asserted that evidence had 
been acquired in an investigation and that on the basis of 
such evidence reasonable grounds existed for believing 
plaintiff to be disloyal to the Government of the United 
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States; and further, the notice set forth specific allegations 
which purported to constitute charges of disloyal conduct by 
plaintiff during a period commencing in 1936. 

Eleventh. Thereafter, plaintiff filed an answer to the 
charges contained in the notice, a hearing was held on Feb¬ 
ruary 28, 1949, following which the Departmental Loyalty 
Board on September 6, 1949, rendered its decision, copy of 
which is attached hereto as Exhibit “B’’, and incorporated 
herein by reference, to the effect that reasonable grounds 
existed for believing plaintiff to be disloyal to the Govern¬ 
ment of the United States, and suspending plaintiff from his 
position in the Post Office Department. On appeal to the 
Postmaster General, a further hearing was held at the con¬ 
clusion of which the Postmaster General affirmed the deci¬ 
sion and action of the Departmental Loyalty Board and 
ordered plaintiff to remain in a suspended status pending 
appeal to defendant Loyalty Review Board. Copy of Post¬ 
master General’s decision is attached hereto as Exhibit 
“C”, and incorporated herein by reference. 

Twelfth. Pursuant to the provisions of Executive Order 
9S35 plaintiff appealed to defendant Loyalty Review Board 
which Board accorded him a hearing at the conclusion of 
which a decision was rendered on November 2, 1950, a copy 
of which is attached hereto as Exhibit “D”, and incorpo¬ 
rated herein by reference, which reversed the decision of 
the Postmaster General and concluded that reason- 
4 ble grounds did not exist to believe that plaintiff is 
disloval to the Government of the United States and 
requested the Post Office Department to reinstate plaintiff 
and restore him to his position. 

Thirteenth. Plaintiff was reinstated and restored to his 
position forthwith by order of the Postmaster General of 
which action plaintiff was notified by Departmental person¬ 
nel notification, a copy of which is attached as Exhibit “E”, 
and incorporated herein by reference. 


Fourteenth. On May 1,1951, the President of the United 
States amended Executive Order 9S35, under which the 
foregoing proceedings were had, by issuing Executive Order 
10241, 16 F.R. 3690. The sole amendment effected was to 
change the standard for refusal of or removal from employ¬ 
ment on grounds relating to loyalty, from: 

“reasonable grounds exist for belief that the person 
involved is disloyal to the Government of the United 
States.” (E.O. 9S35, emphasis supplied.) 

to 

“there is a reasonable doubt as to the lovaltv of the 

W 1 

person involved to the Government of the United 
States.” (E.O. 10241, emphasis supplied.) 

Fifteenth. Thereafter under date of May 10,1951, pursu¬ 
ant to authoritv conferred on it bv the terms of Executive 
Order 9835 (as amended), defendant Loyalty Review Board 
issued memorandum No. 65 to all Executive Departments 
and Agencies, copy of which is attached as Exhibit“F,” and 
incorporated herein by reference, in which, inter alia, the 

Lovaltv Review Board enunciated that in the administra- 
* » 

tion of the loyalty program under Executive Order 9S35: 

“it has been the policy of the Loyalty Review Board that 
persons involved in loyalty adjudications should not be 
subjected to more than one adjudication on the same 
set of facts.” (Memo. No. 65, par. 1.) 

Sixteenth. Nevertheless, on May 23, 1951, defendant 
Loyalty Review Board issued Memorandum No. 66, a copy 
of which is attached hereto as Exhibit “G”, and incorpo¬ 
rated herein by reference, requiring all Department or 
Agency Loyalty Boards, including defendant Departmental 
Loyalty Board, to readjudicate under the changed standard 
of “reasonable doubt” all loyalty cases in which the Depart¬ 
mental Loyalty Board had rendered a decision of disloyalty 
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under the former standard of “reasonable grounds” where 
the decision was, as here, subsequently reversed on appeal. 

Also included in the classes of cases required to be read¬ 
judicated are those in which the departmental board decided 
the issue of loyalty favorably to the employee under the 
“reasonable grounds” standard, but in which “the evidence 
was sufficiently derogatory to warrant a review of the case 
by a panel of the Loyalty Review Board in its post-audit 
program.” (Memo, No. 66, page 2(e)). 

5 A third class of cases included in the program of 

readjudication to be called by the Department head 
is: 

“any other case * * * which he determines should be 
reviewed. * * * Particular attention shall be given to 
those cases in which a hearing was held.” (Memo. No. 
66, page 3(3)). 

Seventeenth. Defendant Departmental Loyalty Board 
under date of January 10, 1952, issued and caused to be 
served upon plaintiff a second “Notice of Proposed Re¬ 
moval Action”, a copy of which it attached as Exhibit “H”, 
and incorporated herein by reference, which refers to 
“THE INFORMATION RECEIVED AS A RESULT OF 
THE INVESTIGATION PREVIOUSLY MADE” and as¬ 
serts that “ON THE BASIS OF THIS EVIDENCE 
THERE IS A REASONABLE DOUBT” as to the plain¬ 
tiff’s lovaltv to the Government of the United States. 
The Notice sets forth specific allegations identical in 
exact words to tbe allegations contained in the ongi- 

— ..WVVh.- -- w v 

naT notice under which all these proceedings were initi¬ 
ated as referred to in paragraph Tenth, above, and pur¬ 
ports to be issued in conformance to Executive Order 
10241 and Memorandum No. 66 as aforesaid. On page 2 
of the Notice, defendant Departmental Loyalty Board 
claims that while plaintiff’s case was disposed of under 
Executive Order 9835, “an adjudication of your case is 
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now required under the provisions of Executive Order 

10241 and Lovaltv Review Board Memorandum No. 66.” 
• •> 

Eighteenth. Thereupon plaintiff brought action in this 
Court seeking a declaratory judgment and injunctive relief 
against the defendants in the case at bar or their predeces¬ 
sors in office. In that suit plaintiff sought to enjoin de¬ 
fendants from proceeding to readjudicate the issue of plain¬ 
tiff's loyalty to the Government of the United States as 
was proposed in the second Notice of Proposed Removal 
Action referred to in paragraph Seventeenth above. This 
Court granted defendant’s motion to dismiss that suit as 
premature under the general rule as to exhaustion of ad¬ 
ministrative remedies. 1 

However, this Court called attention to the fact that a 
serious question exists as to “whether the doctrine of res 
judicata is applicable, that is, whether the matter having 
been once adjudicated, plaintiff can be called upon again to 
establish his loyalty, this time under the new standard fixed 
by Executive Order 10241: * * * The Court will dismiss 
the complaint without prejudice of plaintiff’s right to file 
another suit if and when a decision adverse to him is ren¬ 
dered in the administrative process”. 2 

Nineteenth. Thereafter plaintiff filed an answer to the 
charges contained in the notice, a hearing was held on 
May 5, 1952, at which the Departmental Loyalty Board 
ruled that it had no authority to pass upon the 
6 question of whether it had jurisdiction to readjudi¬ 
cate the issue of plaintiff’s loyalty to the Govern¬ 
ment of the United States, a copy of letter evidencing the 


1 Jason v. Alger, et aL, 104 F. Supp. 653. (Defendant 
Summerfield is successor in office to J. M. Donaldson and 
new members of the Loyalty Board have replaced some of 
those named in the original suit.) 

2 104 F. Supp. 635, 655. (Bastian, District Judge.) 
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ruling is attached hereto as Exhibit “I”, and incorporated 
herein bv reference. 

Following the hearing the Departmental Loyalty Board 
on August 7, 1932, rendered its decision, a copy of which 
is attached hereto as Exhibit “J”, and incorporated here¬ 
in bv reference to the effect that there is a reasonable doubt 
as to the loyalty of plaintiff to the Government of the United 
States. 

Twentieth. Plaintiff appealed that decision to the then 
Postmaster General Donaldson, who likewise declined to 
rule upon the validity of the procedures initiated pursuant 
to Loyalty Review Board Memorandum No. 66, and who 
thereafter on December 9, 1952, rendered his decision, copy 
of which is attached hereto as Exhibit “K”, and incorpor¬ 
ated herein by reference, affirming the determination of the 
Departmental Board. 

'Whereupon, the plaintiff appealed to Defendant Loyalty 
Review Board which Board on December 31, 1952, re¬ 
affirmed its interpretation of Executive Order 10241 and 
applicability of Loyalty Review Board Memorandum 66 
to plaintiff, a copy of which ruling it attached as Exhibit 
“L” and incorporated herein by reference; thereafter, 
following a hearing defendant Loyalty Review Board ren¬ 
dered its decision on April 2, 1953, a copy of which is at¬ 
tached hereto as Exhibit “M” and incorporated herein by 
reference, affirming the decision of the Postmaster General, 
requesting that the Post Office Department remove plain¬ 
tiff from the service and barring plaintiff from employ¬ 
ment by the Federal Government for a period of three years 
from April 2, 1953. 

Twentv-First. Ravmond A. Thomas, Postmaster at 
Philadelphia, as agent or servant of defendant Summer- 
field, by letter dated April 10, 1953, notified plaintiff that 
he had been removed from his position as a regular clerk, 
Grade 9-C, effective that date, copy of notification of person- 
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nel action is attached as Exhibit “N” and incorporated 
herein bv reference. 

V 

Twenty-Second. On April 15, 1953, plaintiff filed a peti¬ 
tion with defendant Summerfield, present Postmaster Gen¬ 
eral, acquainting him with the foregoing matters and re¬ 
questing him to deny the request of the Loyalty Review 
Board, reverse the decision of the Departmental Board, re¬ 
consider the rulings of his predecessor in office, adjudge 
that Executive Order 9835, as amended by Executive Order 
10241, does not require or authorize a readjudication of 
plaintiff’s loyalty for the purpose of determining his right 
to retain his position as a civil service employee, 
7 and to declare void the Notice of Proposed Removal 
Action dated January 10, 1952, and to cancel the 
order of his agent, Thomas, dated April 10, 1953. 

Twenty-Third. On May 8, 1953, defendant Summerfield 
ruled that plaintiff’s appeal to the Loyalty Review Board 
referred to in paragraph Twentieth above constitutes the 
last administrative remedy available to plaintiff and plain¬ 
tiff’s petition was denied, a copy of letter evidencing said 
ruling is attached as Exhibit “0” and incorporated herein 
by reference. 

Twenty-Fourth. Postmaster Thomas’ order of April 10, 
1953, separating plaintiff from his position and removing 
his name from the rolls of the Philadelphia post office is 
invalid and since based upon adoption of the decision of 
the Loyalty Review Board last above referred to, is un¬ 
authorized by any Act of Congress or valid directive of 
the President of the United States, and contravenes the 
Constitution of the United States, Amendment V; 

Whereby, plaintiff has suffered grave injury in that he 
has, as a direct consequence of the said order, been deprived 
of the right to earn the salary of $4370.00 per annum, and 
the right to retire on full pension in 1958. 

Twenty-Fifth. Executive Order 9835, as amended by 
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Executive Order 10241, does not authorize or require de¬ 
fendants Loyalty Review Board, Postmaster General, or 
Departmental Loyalty Board to readjudicate the issue of 
plaintiff’s loyalty to the Government of the United States 
on the same factual basis upon which the defendants have 
already heretofore in accordance with their own prescribed 
procedures made a final adjudication as hereinabove set 
out. 

Twenty-Sixth. Memora ndum No. 66,. supra,Jl£. mast rued 
and_as applied to. plaintiff, is void and of no effect in so far 
as it directs the Departmental Loyalty Board to readjudi¬ 
cate the issue of the plaintiff’s loyalty to the Government 
of the United States, and in so far as it directs and requires 
the Department and Agency heads in the Executive de¬ 
partment of the Government and Agency Loyalty Boards 
therein to take the action prescribed in said Memorandum 
No. 66 as set forth in paragraph Sixteenth of this com¬ 
plaint; for the reasons that Executive Order 9835, as 
amended by Executive Order 10241, does not confer upon 

defendant Lovaltv Review Board authoritv to direct or 
•> * • 

require such action to be taken by said department or 
agency boards or heads, and that Memorandum No. 66 
contravenes the Constitution of the United States, Article 
II, Section 2, and Amendment V. 

Twenty-Seventh. Defendant Summerfield, as Postmaster 
General, has acted with out authority of any Act of Congress 
or valid directive of the President of the United States in 
permitting, authorizing or requiring defendant De- 
8 partmental Loyalty Board to readjudicate the issue 
of plaintiff’s loyalty to the Government of the United 
States as aforesaid, in permitting, authorizing, or requir¬ 
ing publications of the second Notice of Proposed Removal 
Action dated January 10, 1952, as aforesaid, in concurring 
in the determination of the Departmental Board and in 
adopting the decision of the Loyalty Review Board of April 
2, 1953, as aforesaid; 
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Moreover, defendant Sunimerfield has failed and refused 
to cancel and nullify the said Notice of Proposed Removal 
Action, dated January 10, 1952, or to cancel and nullify the 
decision by the Postmaster General of December 9, 1952, 
or to cancel and nullify the order of his agent Thomas, 
Postmaster at Philadelphia, separating plaintiff from his 
position in the classified civil service and barring him from 
further employment for a period of three years; 

All of which action and failure to act, as it is said, has 
injured plaintiff in that he has been deprived of his right 
not to be discharged from his postition in the classified 
civil service except in accordance with the procedure pre¬ 
scribed in relevant Acts of Congress or valid directives of 
the President of the United States, and further in that he 
has been deprived of his right not to be declared ineligible 
for federal employment except in accordance with the re¬ 
quirements of the Constitution of the United States, Amend¬ 
ment V. 

Twenty-Eighth. Defendant Departmental Loyalty Board 
acted without authority of any Act of Congress or valid 
directive of the President of the United States in adjudi¬ 
cating for the second time the issue of plaintiff’s loyalty 
to the Government of the United States in the manner afore¬ 
said and in publishing the second Notice of Proposed Re¬ 
moval Action dated January 10, 1952, hereinabove referred 
to; 

Whereby, th e plainti ff has suffered injury in that his 
right to retain his position in the classified civil service 
has been placed in jeopardy for the second time by the same 
tribunal exercising adjudicative power with respect to 
the same set of facts, the same basic issue and the same 
respondent, thus depriving plaintiff of the procedural pro¬ 
tection of the requirements of due process of law. 

Twenty-Ninth. There exists between plaintiff and de¬ 
fendants herein an actual controversy with respect to the 
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interpretation and application of Executive Order 9835, 
as amended by Executive Order 10241, the rights and liabili¬ 
ties of plaintiff thereunder as set forth above, and the exer¬ 
cise of authority asserted by defendants thereunder ad¬ 
versely to plaintiff as hereinabove more particularly de¬ 
scribed, which controversy has matured and is ripe for 
judicial determination. 

Thirtieth. A delay in ascertaining and determining the 
rights of plaintiff will result in further serious irreparable 
loss and damage to him, and this loss and damage 
9 is and will be irremedial unless relief is granted by 
this Court. There is no other adequate remedy 
afforded by law or statute against the illegal acts and con¬ 
duct of defendants, save the equity powers of this Court, 
and unless the relief prayed for is granted plaintiff will 
suffer irreparable loss and damage. 

Thirty-First. By reason of the premises plaintiff is en¬ 
titled to relief against defendants under the Federal De¬ 
claratory Judgments Act of June 25, 194S, Title 28, U.S.C. 
Sec. 2201, 2202, and under the Constitution of the United 
States. 

As a Separate and Distinct Claim 

Thirty-Second. Plaintiff repeats and re-alleges the al¬ 
legations contained in paragraphs marked “First” through 
“Thirtieth” hereof with the same force and effect as if set 
forth at length herein. 

Thirty-Third. The damage to plaintiff above described 
will continue unless and until the defendants are enjoined 
from giving effect to the invalid adjudicative process initi¬ 
ated against plaintiff, and are directed to cease and desist 
harassing plaintiff with repetitious adjudications of the 
issue of his loyalty to the Government of the United States 
for the purpose of maintaining his employment with the 
Federal Government. 

Thirty-Fourth. Plaintiff has no adequate remedy at law. 
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WHEREFORE, PLAINTIFF PRAYS 

1) That this Court adjudge that Executive Order 9S35, 
as amended by Executive Order 10241, does not authorize 
or require defendants to readjudicate tlieHssue'of plain¬ 
tiffs loyalty to the Government of tlie United States for 
the purpose of determining plaintiff’s right to retain his 
position in the classified civil service of the United States. 

2) That this Court adjudge that Loyalty Review Board 
Memorandum No. GO, as construed and applied to plain¬ 
tiff, is void and of no effect and exceeds the authority of 
the said Board. 

3) That this Court adjudge that the Notice of Proposed 
Removal Action herein dated January 10, 1952, is void and 
of no effect and beyond the authority of the Departmental 
Loyalty Board of the Post Office Department, and contra¬ 
venes the rights of plaintiff under the Fifth Amendment 
to the Constitution of the United States. 

4) That this Court adjudge that the Order of Separa¬ 
tion dated April 10, 1953, removing plaintiff from his 
position and from the rolls of the Philadelphia Post Office 
is void and of no effect and beyond the authority of the 
Postmaster, or the Postmaster General, and contravenes the 
rights of plaintiff under the Fifth Amendment to the Consti¬ 
tution of the United States. 

10 5) That this Court direct the Postmaster Gen¬ 

eral to restore plaintiff to his position as a Regular 
Clerk, Grade 9-C, $4370.00 per annum, in the Post Office De¬ 
partment, and restore him to the rolls of the Philadelphia 
post office with all seniority and retirement rights held by 
plaintiff as of the time of his removal from the rolls with 
no intervening loss thereof. 

G) That each of the defendants individually and in his 
official capacity as an executive officer or official of the Gov¬ 
ernment of the United States, together with their several 


15 


employees, agents, servants, and other persons acting under 
their supervision, direction or control or in concert with 
them be enjoined pendente lite and permanently from pro¬ 
ceeding or attempting to proceed to readjudicate the issue 
of plaintiff's loyalty to the Government of the United 
States based upon the substance of the charges set forth 
in the original Notice of Proposed Removal Action dated 
September 24, 1948, and from removing or suspending or 
threatening to remove or suspend plaintiff from his posi¬ 
tion as a regular clerk in the Post Office Department on 
loyalty grounds based upon the substance of the charges set 
forth in the Notice of Proposed Removal Action dated Sep¬ 
tember 24, 1948, and from removing or suspending or 
threatening to remove or suspend plaintiff from his posi¬ 
tion as a regular clerk in the Post Office Department on 
loyalty grounds based upon the substance of the charges 
set forth in the Notice of Proposed Removal Action dated 
September 24, 1948, and from giving effect directly or in¬ 
directly to the order of removal dated April 10, 1953. 


7) And for such other and further relief as the Court 
may deem proper. 


(s) William C. Jason, Jr. 


Howard Jenkins, Jr., George M. Johnson, Rufus S. Watson, 
Charles A. Chandler. 


Bv: (s) Howard Jenkins, Jr., 328 College Street, N. W., 
Washington, D. C., AD. 4-2985. 

District of Columbia: SS: 


I, William C. Jason, Jr., do solemnly swear that I have 
read the foregoing and annexed complaint by me subscribed 
and know the contents thereof; that the facts therein stated 
are true to the best of my knowledge and belief. 

(s) William C. Jason, Jr. 

Subscribed and sworn to before me this 18th day of May, 
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1953. (s) Allan M. Daniel, Notary Public, Washington, 

D. C. [Seal.] 

12 Filed May 18,1953. Harry M. Hull, Clerk 

(EXHIBIT “A”) 

POST OFFICE DEPARTMENT 
WASHINGTON, D. C. 

In the Matter of the Loyalty of William Charles Jason, Jr., 

Philadelphia, Pennsylvania. 

Lovaltv Case No. 720 

* i 

NOTICE OF PROPOSED REMOVAL ACTION 

Executive Order 9835, dated March 21, 1947 (12 Federal 
Register 1935) established a Federal Employees Loyalty 
Program, the purpose of which was to see that disloyal civil¬ 
ian officers or employees are not retained in the Government 
service. 

As a result of a recent investigation made of you as an 
employee of the Post Office Department, under the provi¬ 
sions of the above-mentioned Executive Order, informa¬ 
tion has been received which indicates that you have been 
and that you are affiliated or sympathetic with an organiza¬ 
tion, association, movement, group, or combination of per¬ 
sons designated by the Attorney General as subversive, and 
on the basis of this evidence reasonable grounds exist for 
belief that you are disloyal to the Government of the United 
States. More specifically, it is alleged: 

(1) That for the past ten or more years you have been 
a members of the Night Workers Branch of the American 
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League for Peace and Democracy and were active in the 
affairs thereof. 

(2) That during the part of said period of time you were 
on the Board of Sponsors and Vice President of said or¬ 
ganization. 

(3) That since 1936 you have been a member of the Na¬ 
tional Negro Congress, and during a part of said period 

of time vou were on the National Executive Board of said 
•/ 

organization, and have constantly been active in the affairs 
thereof. 

(4) That in November, 1943, you were elected a member 
of the Negro Labor Victory Committee. 

(5) That on or about October 20, 1938, you were one 
of the speakers at a meeting of the Night Workers Branch 
of the American League for Peace and Democracy. 

(6) That in 1940 you were Publicity Director of the Na¬ 
tional Negro Congress. 

(7) That for the past several years you have been a mem¬ 
ber of the WC Branch of the West Philadelphia Section of 
the Communist Party. 

(8) That for the past several you have been a subscriber 
to and a reader of the “New Masses”, and have received 
and read Communist literature. 

(9) That during the past several years you have engaged 
in sympathetic association with persons well-known to you 
to be Communists or fellow-travelers. 

(10) That in 1947 you attended a Communist Party 
meeting held in the 1000 block of Spruce Street, Phila¬ 
delphia. 

13 You have a right to answer these charges in writ¬ 
ing thirty (30) days from the date of the receipt of 
this notice. Your answer must be sworn to or affirmed 
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before a notary public or any other person authorized to 
administer oaths or affirmations. You may support your 
answer by affidavits if you wish. You are requested to 
answer each and every charge, setting forth fully and in 
detail all matters which you may consider pertinent and 
to show cause why you should not be removed. Your an¬ 
swer should be addressed to the Loyalty Board of the Post 
Office Department, herein referred to as the Board, and 
set to E. B. Jackson, Chairman, Room 4406, Post Office 
Department, Washington 25, D. C. 

In addition, you have a right to an administrative hear¬ 
ing before the Board. At such hearing, you have the right 
to be accompanied by counsel or a reprsentative of your 
own choice, and to present evidence in your own behalf, 
through witnesses or by affidavits. Any expense incurred 
by you in connection with your appearance before the 
Board cannot be paid for by the Government. Your request 
for such a hearing must accompany your answer. 

You will remain in your present position and status until 
further notice. 

You are further notified that: 

(1) If you do not file your answer within the time speci¬ 
fied herein, the Board will consider the case on the com¬ 
plete file and recommend appropriate action. 

(2) If you file your answer within the time specified but 
do not request a hearing, the Board will consider the case 
on the complete file, including such answer, and recommend 
appropriate action. 

(3) If you file your answer within the time specified and 
request a hearing, a time and place will be set by the Board, 
as convenient to you as circumstances permit, and you will 
be allowed a reasonable time to assemble your witnesses and 
prepare your defense. 

This written notice of proposed action in your case is 
submitted to you in accordance with the provisions of 
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Part II of Executive Order 9835 and Section 9A of the 
Hatch Act, 18 U.S.C. 61 i. 

Post Office Department Loyalty Board, (s) E. B. 
Jackson, Chairman, (s) Roy C. Frank, Attorney 
Member, (s) Hugh E. Alford, Alternate for the 
First Assistant Postmaster General. 

Dated: Sep 24 1948 

18 Filed May 18, 1953. Harry M. Hull, Clerk 

(EXHIBIT “F”) 

UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 

Memorandum No. 65 May 10, 1951 File LRB:CFN:r 

To All Executive Departments and Agencies 

Subject: Reopening loyalty cases under Executive Order 
10241 when an individual receives a new appointment in 
the Federal service. 

As you know, in the administration of the loyalty pro¬ 
gram under Executive Order 9835, it has been the policy 
of the Loyalty Review Board that persons involved in 
loyalty adjudications should not be subject to more than 
one adjudication on the same set of facts. 

However, in view of the amended standard of Executive 
Order 10241, it has been decided to review cases formerly 
adjudicated under the old standard of Executive Order 
9S35, when the persons concerned receives a new appoint¬ 
ment in the Federal services, in order to determine whether 
such cases should be reopened and readjudicated. Juris¬ 
diction by virtue of the new appointment requires that the 
case be reopened under E. 0., 10241. 
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When such appointments are made to positions in the 
competitive service, the cases will be sent to the appropriate 
Regional Loyalty Board for review. When the appoint¬ 
ments are made to positions excepted from the competi¬ 
tive service, the cases will be sent to the appropriate Agency 

Lovaltv Board for review. 

» • 

In handling these cases, the Loyalty Boards should care¬ 
fully review the complete file in the light of the amended 
standard. In making a determination as to reopening a 
case of this kind, the Board should feel free to reach its 
own considered opinion in the matter after a careful exami¬ 
nation of the entire record in the light of the amended stand¬ 
ard. 

If further action is deemed necessary in view of the record 

and the amended standard, the case should be adjudicated 

anew in accordance with Directive II of the Directives of 

the Lovaltv Review Board. 

» • 

If further action is not deemed necessarv in view of the 

•> 

record and the amended standard, the Lovaltv Board shall 

make a determination favorable to the person involved. 

The language of the amended standard shall be used in 

making the determination, which shall be in writing and 

signed by the members of the Board or panel of the Board. 

It shall be made a permanent part of the file in the case. 

When a favorable determination is made, a Standard 

Form 9S “Agency Report on Closed Loyalty Case” shall 

be submitted to the Lovaltv Review Board. 

• * 

All cases processed in accordance with instructions in 
this memorandum shall be shown in the monthly “Agency 
Progress Report on Loyalty Cases” as reopened cases 
(see item 1 on page 2 of Memorandum No. 20, Revised, of 
March 8, 1949). 

(s) Hiram Bingham, Chairman, Loyalty Review 
Board. 


• • • • • 
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21 Filed May 18, 1953. Harry M. Hull, Clerk 

(EXHIBIT “H”) 

POST OFFICE DEPARTMENT 
WASHINGTON, D. C. 

In tlie Matter of Loyalty of William Charles Jason, Jr., 

Philadelphia, Pennsylvania. 

Lovaltv Case No. 720 

NOTICE OF PROPOSED REMOVAL ACTION 

Executive Order 9S35, dated March 21, 1948 (12 Federal 
Register 1935), established a Federal employees Loyalty 
Program, the purpose of which was to see that disloyal offi¬ 
cers or employees are not retained in the Government 
service. 

Under date of April 28,1951, the President issued Execu¬ 
tive Order No. 10241 which amended Paragraph 1, Part 
V, of Executive Order No. 9835 stating that: “1. The 
standard for the refusal of employment or the removal 
from employment in an executive department or agency on 
grounds relating to loyalty shall be that, on all the evidence, 
there is a reasonable doubt as to the loyalty of the person 
involved to the Government of the United States.” 

Under date of May 23, 1951, the Loyalty Review Board 
in the Civil Service Commission issued Memorandum No. 
66 which directs Agency Loyalty Boards to reopen and 
adjudicate under the standard of Executive Order No. 
10241 all loyalty cases in which (1) unfavorable deter¬ 
minations made by any Board were reversed on appeal 
prior to May 1,1951; (2) cases in which favorable decisions 
were made under Executive Order No. 9835, but in which 
the evidence was sufficiently derogatory to warrant a re- 


view of the case by a panel of the Loyalty Review Board 

in its post-audit program, and (3) cases which the agency 

head determines should be reviewed in order to assure 

himself that there is no person in his employ concern 

whose lovaltv to the Government of the United States there 
• * 

is a reasonable doubt under the standard established by 
Executive Order No. 10241. 

While your case was disposed of under the standard set 
forth in Executive Order 9835 and an investigation was 
heretofore made of you as an employee of the Post Office 
Department, an adjudication of your case is now required 
under the provisions of Executive Order No. 10241 and 
Loyalty Review Board Memorandum No. 66. The informa¬ 
tion received as a result of the investigation previously 
made of you indicates that you have been or that you are 
affiliated or sympathetic with an organization, association, 
movement, group, or combination of persons designated 
by the Attorney General as subversive, and on the basis of 
this evidence there is a reasonable doubt as to vour lovaltv 
to the Government of the United States. More specifically, 
it is alleged: 

22 (1) That for the past ten or more years you have 

been a member of the Night Workers Branch of the 
American League for Peace and Democracy and were ac¬ 
tive in the affairs thereof. 

(2) That during a part of this said period of time you 
were on the Board of Sponsors and Vice President of said 
organization. 

(3) That since 1936 you have been a member of the Na¬ 
tional Negro Congress, and during a part of said period of 
time you were on the National Executive Board of said 
organization, and have constantly been active in the affairs 
thereof. 

(4) That in November, 1943, you were elected a member 
of the Negro Labor Victory Committee. 


(5) That on or about October 20, 1938, you were one of 
the speakers at a meeting of the Night Workers Branch 
of the American League for Peace and Democracy. 

(6) That in 1940 you were Publicity Director of the Na¬ 
tional Negro Congress. 

(7) That for the past several years you have been a 
member of the WC Branch of the West Philadelphia Sec¬ 
tion of the Communist Party. 

(8) That for the past several years you have been a sub¬ 
scriber to and a reader of the “New Masses,” and have 
received and read Communist literature. 

(9) That during the past several years you have engaged 
in sympathetic association with persons well-known to you 
to be Communists or fellow-travelers. 

(10) That in 1944 you attended a Communist Party meet¬ 
ing held in the 1000 block of Spruce Street, Philadelphia. 

You have a right to be heard further on this Notice of 
Proposed Removal Action at a time and place to be set by 
the Board. If you desire to be heard further on this Notice, 
it will be necessary for you to file an answer in writing 
to the above charges within thirty (30) days from the date 
of the receipt of this Notice and submit a request for a 
further hearing with such answer or with your request to 
consider your answer in the previous proceedings against 
you as your answer in this proceeding, as hereinafter pro¬ 
vided for. Your answer must be sworn to or affirmed be¬ 
fore a notary public or any other person authorized to ad¬ 
minister oaths or affirmations. You may support your 
answer by affidavits if you wish. You are advised that 
you have the right to request that the answer previously 
filed by you in the former proceeding before the depart¬ 
mental Loyalty Board be considered as your answer in this 
proceeding. If such request is made such answer will be 
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incorporated as a part of the record in this proceeding. 
Your answer should be addressed to the Loyalty Review 
Board of the Post Office Department, herein referred to as 
the Board, and sent to E. B. Jackson, Chairman, Room 4406, 
Post Office Deparement, Washington 25, D. C. 

23 At such hearing, you will have the right to be ac¬ 
companied by counsel or a representative of your 
own choice, and to present evidence in your own behalf, 
through witnesses or by affidavits. You also have the right 
to incorporate in this hearing under this Notice all of the 
testimony taken in your behalf at the hearing given you 
under the Notice of Proposed Removal Action issued un¬ 
der Executive Order No. 9835. Any expense incurred by 
you in connection with your appearance before the Board 
cannot be paid for by the Government. 

You will remain in your present position and status until 
further notice. 

You are further notified that: 

(1) If you do not file your answer within the time speci¬ 
fied herein, the Board will consider the case on the complete 
file and recommend appropriate action. 

(2) If you file your answer within the time specified but 
do not request a hearing, the Board will consider the case 
on the complete file, including such answer, and recommend 
appropriate action. 

(3) If you file your answer within the time specified and 
request a hearing, a time and place will be set by the Board, 
as convenient to you as circumstances permit, and you 
will be allowed a reasonable time to assemble vour witnesses 
and prepare your defense. 

This written notice of proposed action in your case is 
submitted to you in accordance with the provisions of Part 
II of the Executive Order 9835, as amended by Executive 
Order 10241, and bv the direction of the Lovaltv Review 
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Board under its Memorandum No. 66, dated May 23, 1951. 
Section 9A of the Hatch Act, 18 U.S.C. 61i. 

Post Office Department Loyalty Board (s) E. B. Jack- 
son, Chairman, (s) Roy C. Frank, Attorney Mem¬ 
ber, (s) Hugh E. Alford, Alternate for the Assist¬ 
ant Postmaster General, Bureau of Post Office 
Operations. 

Dated: Jan 10 1952 

24 Filed May 18, 1953. Harry M. Hull, Clerk 

(EXHIBIT “I”) 

POST OFFICE DEPARTMENT 

Office of the Chief Clerk and Director of Personnel 
Washington 25, D. C. 

May 5,1952 

Mr. Howard Jenkins, Jr., Attorney at Law, Howard Univer¬ 
sity, Washington 1, D. C. 

Re: Loyalty Case No. 720 William Charles Jason, Jr. 
Dear Mr. Jackson: 

Pursuant to your request at the hearing in the above-en¬ 
titled loyalty case on May 5, 1952, you are advised that 
during such hearing the Departmental Loyalty Board 
through the undersigned, its Chairman, ruled that such 
Board does not have the authority to make an adjudica¬ 
tion that it does not have as a matter of law the right to 
conduct such hearing in view of the fact that at a previous 
hearing before the Loyalty Review Board based upon the 
same set of facts, said Loyalty Review Board found that 
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there was not reasonable grounds for the belief that your 
client is disloyal to the Government of the United States. 

Sincerely yours, 

(s) E. B. Jackson, Chairman, Departmental Loyalty 
Board. 




27 Filed May 18,1953. Harry M. Hull, Clerk 

(EXHIBIT “L”) 

United States Civil Service Commission 
Washington 25, D. C. 

LRB :RJF :md 
December 31, 1952 

Mr. Howard Jenkins, Jr., Attorney, 328 College Street, 
X. W., Washington, D. C. 

Dear Mr. Jenkins: 

I have your “Petition on Appeal’’ received in this office 
on December 29,1952, in the case of William Charles Jason, 
Jr., an employee of the Post Office Department, whom you 
represent. In brief your position appears to be that since 
appellant’s case was adjudicated under the loyalty stand¬ 
ard as set forth in Executive Order Xo. 9835, and since 
upon appeal to the Loyalty Review Board this Board found 
that reasonable grounds did not exist for belief that appel¬ 
lant was disloyal to the Government of the United States, 
the Post Office Department Loyalty Board, the Postmaster 
General and the Lovaltv Review Board do not have au- 

w * 

thority or jurisdiction now to adjudicate appellant’s case 
under the loyalty standard of Executive Order Xo. 9835, 
as amended by Executive Order Xo. 10241, and further, 


that Loyalty Review Board Memorandum No. 66 is not ap¬ 
plicable to the appellant. 

Under Executive Order No. 9835 the standard for the 
refusal of employment or the removal from employment 
in an executive department or agency on grounds relating 
to loyalty was “that, on all the evidence, reasonable 
grounds exist for belief that the person involved is dis¬ 
loyal to the Government of the United States.” Executive 
Order No. 10241 of April 28, 1951, amended Executive 
Order No. 9S35 to read: “The standard for the refusal of 
employment or the removal from employment in an execu¬ 
tive department or agency on grounds relating to loyalty 
shall be that, on all the evidence, there is a reasonable doubt 
as to the loyalty of the person involved to the Government 
of the United States.” 

Loyalty Review Board Memorandum No. 66 of May 23, 
1951, addressed to All Executive Departments and Agen¬ 
cies, copies of which have been furnished to you, clearly 
states that the Loyalty Review Board met in Washington, 
D. C. on May 17, 1951 for the purpose of establishing a 
policy with respect to the application of Executive Order 
No. 10241 of April 28, 1951 to the cases of individuals who 
had been found eligible for Federal employment after com¬ 
plete investigation by the Federal Bureau of Investigation 
since the beginning of the Federal Employees’ Loyalty Pro¬ 
gram on October 1, 1947 to the effective date of Executive 
Order No. 10241.” After reviewing some basic principles, 
including the inherent right of department and agency 
heads to review any loyalty case at any time in order to 
determine the qualifications of any individual for continued 
employment, the Loyalty Review Board decided that Execu¬ 
tive Order 10241 should be applied to certain categories of 
cases in which favorable decisions were made prior to May 
1, 1951 under the former standard of Executive Order No. 
9835. 

Loyalty Review Board Memorandum No. 66 futher states: 
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“Each department or agency loyalty board having juris¬ 
diction shall adjudicate under the standard of Executive 
Order Xo. 10241 all loyalty cases in which unfavorable de¬ 
terminations made by any board were reversed on appeal 
prior to May 1,1951, provided the individuals concerned are 
still employed in the department or agency.” 

The case of Mr. Jason fell clearly within this category and 

the Lovaltv Review Board instructed the Post Office De- 
* •> 

partment to adjudicate his case under the standard of 
Executive Order Xo. 10241. 

In view of the foregoing, the several prayers in your 
petition predicated upon the inapplicability of Loyalty Re¬ 
view Board Memorandum Xo. 60 to the appellant and 
upon a lack of authority or jurisdiction in the Post Office 
Department Loyalty Board, the Postmaster General and 
the Loyalty Review Board to adjudicate appellant’s case 
under Executive Order Xo. 9835 as amended, must be 
denied. 

However, we are construing your petition as also an ap¬ 
peal to the Loyalty Review Board from the adverse deci¬ 
sion on loyalty of the Post Office Department. If this should 
be contrary to your intent, you are requested to notify this 
Board within ten days from the date of receipt of this 
letter. Since a hearing on appeal to this Board is held at 
a place as convenient to the appellant as circumstances rea¬ 
sonably permit, you are also requested to advise this 
28 Board whether appellant desires his hearing to be 
held in Washington, D. C. or in Philadelphia, Penn¬ 
sylvania. We are unable at this time to set a date for the 
hearing but you will be advised approximately ten days in 
advance thereof. 

You are further advised that the Loyalty Review Board 
considers cases on appeal upon the complete file, briefs sub¬ 
mitted and oral arguments made by or on behalf of the ap¬ 
pellant. Such appearances are private and only the ap- 




29 


pellant and an attorney or representative may be present. 
Arguments by or on behalf of the appellant may be made 
before the panel under such limitations as the panel may 
impose. 

Verv trulv vours, 

(s) Hiram Bingham, Chairman, Loyalty Review 
Board. 

31 Filed May 18, 1953. Harry M. Hull, Gerk 

(EXHIBIT “0”) 

OFFICE OF THE POSTMASTER GENERAL 
Washington 25, D. C. 

May 8, 1953. 

Mr. Howard Jenkins, Jr., Attorney at Law, 328 College 
Street, N. W., Washington, D. C. 

Dear Mr. Jenkins: 

Receipt is acknowledged of your letter of April 15, 1953, 
with which vou transmitted to the Postmaster General a 
“petition on appeal” in the case of William C. Jason, Jr. 
who was dismissed as an employee of the postal service 
on April 10, 1953. 

Inasmuch as the last administrative remedv available to 
your client was his appeal to the Loyalty Review Board of 
the Civil Service Commission, which appeal resulted in a 
recommendation that he be dismissed from the postal serv¬ 
ice, the Postmaster General may not take any action on the 
document filed with him on April 15, 1953. 

Under the circumstances the Postmaster General may 
not, as is requested by you, nullify the notice of separation 
dated April 10, 1953. 

Sincerely yours, 

(s) C. R. Hook, Jr., Postmaster General, Acting. 
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32 Filed June 9,1953. Harry M. Hull, Clerk. 

MOTION TO DISMISS 

Come now the defendants in the above-entitled action by 
their attorney, the United States Attorney, and respectfully 
move this Honorable Court to dismiss the complaint filed 
herein on the grounds that this Court has no jurisdiction 
over the subject matter and that the complaint fails to state 
a cause of action upon which relief may be granted. 

(s) Leo A. Rover, United States Attorney; (s) Ross 

O’Donoghue, Assistant United States Attorney; 

(s) Robert M. Scott, Assistant United States At- 

tornev. 

*> 


Certificate of Service 

I hereby certify that service of the foregoing Motion to 
Dismiss, together with points and authorities in support 
thereof, has been made upon plaintiff by mailing a copy of 
same to his attorney, Howard Jenkins, Jr., Esq., 328 Col¬ 
lege Street, N.W., Washington, D. C., this 9th day of June, 
1953. 

(s) Robert M. Scott, Assistant United States Attorney. 

33 Filed June 11,1953. Harry M. Hull, Clerk. 

MEMORANDUM IN OPPOSITION TO DEFENDANTS* 

MOTION TO DISMISS 

This is an action in which a classified civil service em¬ 
ployee seeks: 

(a) to secure a declaration of his rights under the Presi¬ 
dent’s executive orders prescribing the loyalty procedure; 
and 


31 


(b) to have declared void Loyalty Review Board Memo¬ 
randum No. 66 as construed and applied to plaintiff; and 

(c) an order restoring plaintiff to his position as a regu¬ 
lar employee of the Post Office Department. 

The issue raised in this complaint is whether the Execu¬ 
tive Orders of the President and the applicable statutory 
and Constitutional provisions authorize a second determina¬ 
tion of plaintiff’s loyalty to the Government of the United 
States on the same set of facts previously used as the basis 
for the first determination of his lovaltv. 

In this regard, plaintiff: 

A. contends that the amendment of the standard in Exec¬ 
utive Order 9835 worked no material change, i.e., there is no 
difference in substance between “reasonable grounds to 
believe” and “reasonable doubt as to”; and especially is 
this so when it is remembered that administration 
of this order is committed to the several heads of the 
Executive Departments who are non-lawyers as is the 
President. 

34 B. challenges defendants’ interpretation of the 
Executive Order, and asserts that it does not have 
retroactive application. 

C. asserts that Executive Order 10241 does not authorize 
or require the Loyalty Review Board to order the heads of 
the executive departments or the departmental loyalty 
boards to re-examine anv case which has alreadv been fullv 
and finally adjudicated, irrespective of the result of the 
adjudicative process. 

I. The Complaint Establishes Plaintiff’s Right to a Declara¬ 
tory Judgment and Injunctive Relief 

This Court has power to prevent the unauthorized inter¬ 
ference with plaintiff’s status as a classified civil servant. 
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Although the decided cases suggest that one does not 
have a constitutional right to federal employment, plaintiff 
having acquired the statutory rights of a classified civil 
servant, may not be arbitrarily deprived of those rights. 
Even in cases in which dismissals are held not subject to 
judicial review or intervention, our Court of Appeals has 
recognized that judicial review is proper to determine 
whether the dismissals are, in fact, authorized under ap¬ 
plicable statutes and executive orders. 

In Levine v. Farley , 70 App. D. C. 381, 107 F. 2d. 186 
(1940), a federal employee who was dismissed for publish¬ 
ing false statements, brought mandamus to compel his re¬ 
instatement as a postal clerk, asserting that he was dis¬ 
charged for union activitv. In affirming the District Court’s 
action dismissing the petition, our Court of Appeals held 
that: 

“. . . where action taken . . . is in accordance with the 
requirements of the statutes relating thereto , such ac¬ 
tion is not reviewable bv mandamus....” 

In Carter v. For rest al . 85 IT. S. App. D.C. 53, 175 F. 2d. 
364 (1949) a federal civil servant was dismissed for violat¬ 
ing a departmental regulation making willful failure to pay 
debts a ground for discharge. On suit for a declaratory 
judgment and mandatory reinstatement, the District Court 
granted the Government’s motion for summary judgment. 
In sustaining the judgment of the District Court, our Court 
of Appeals held that the departmental regulation authoriz¬ 
ing dismissals for willful failure to pay lawful debts, “is 
manifestly within the statutory authorization ” of dis¬ 
missals for a cause that will promote the efficiency of 
the service. 

35 Friedman v. ScJncellenbach, SI U. S. App. D. C. 

365, 159 F. 2d. 22 (1949) involved the removal of a 
federal employee who had been “conditionally employed” 
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pending character investigation pursuant to certain war¬ 
time emergency regulations. A regulation of the Civil 
Service Commission authorized the denial of appointment 
where there was reasonable doubt as to loyalty. Perma¬ 
nent appointment was denied because of reasonable doubt 
as to lovalty and suit was brought for declarators and in- 
injunctive relief. After summary judgment for the Govern¬ 
ment the dismissed employee appealed. In sustaining the 
action of the District Court, our Court of Appeals held that 
the Civil Service regulations were “well within the scope 
of the authority conferred on the Commission by the Act 
and two Executive Orders.” (Emphasis supplied.) 

In each of the above cases, administrative action result¬ 
ing in dismissal was held not subject to judicial review be¬ 
cause it was authorized by applicable statutes or Executive 
Orders. These cases do not hold that the dismissal from 
federal employment involves no justifiable rights. On the 
contrary, the cases recognize that judicial review is proper 
to insure compliance with applicable statutes and Execu¬ 
tive Orders. 

_ Bailey j. Richardson S6_.XLS. App. D. C. 248, 182 F. 2d. 

46 (1950), affirmed by an equally divided court, 341 U.S. 
918 (1951), is,not in conflict with this established right to 
judicial intervention to prevent unauthorized removal of 
federal - employees. The principal issues In tile Bailey case 
were: 

1. Do the applicable statutes and Executive Orders au¬ 
thorize the administrative procedures used? 

2. Assuming the statutes and Executive Orders author¬ 
ize the procedures used, were they constitutional as applied 
to Miss Bailey ? 

In affirming the District Court’s summary judgment 
against Miss Bailey, a majority of our Court of Appeals 
restated the rule that “the courts will not review the activi¬ 
ties of executive officials in dismissing the executive em- 
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ployees, except to insure compliance with statutory 
requirements.* 9 (Emphasis supplied.) 

Recently our Court of Appeals had occasion to again 
consider both the broad question of the power of the courts 
to review administrative action to assure federal employees 
of their rights under relevant acts of Congress and 
36 executive orders, and the specific problem of the 
validity of the Loyalty Review Board memoranda. 
In Kutclicr v. Gray . 199 F. 2d. 783 (1952), our Court of 
Appeals had before it a question involving the loyalty pro¬ 
gram in which the Veterans Administrator sought to justify 
his removal of an employee in his department by reliance 
upon a Loyalty Review Board memorandum making mem¬ 
bership in a proscribed organization grounds for dismissal. 
In holding that the Lovaltv Review Board memorandum 
was invalid and that the employee did not receive the pro¬ 
cedural protection to which he was entitled under Executive 
Order 9835, the Court said: 

“We come then to the crucial question. Did Kutcher 
have the procedural benefits of Executive Order 9835? 
Standing accused of dislovaltv as a cause for removal 
from employment, he was entitled to the benefit of all 
the safeguards provided by that Order. It was neces¬ 
sary for the proceedings to conform in all substance 
to the requirements of the Order. United States v. 
Wickersham, 1906, 201 U.S. 390, 26 S.Ct. 469, 50 L.Ed. 
79S; Deak v. Pace, 1950, 88 U.S. App. D.C. 50, 185 F. 
2d. 997; Borak v. Biddle, 78 U.S. App. D.C. 374, 141 
F. 2d. 278, certiorari denied, 1944, 323 U.S. 738, 65 
S.Ct. 42, 89 L.Ed. 591. 

“* * * * Although the Executive Order empowers the 
Loyalty Review Board to make rules not inconsistent 
with provisions of the Order and advise departments 
and agencies on all problems relating to employee loy- 
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altv, we must conclude from the plain provisions of the 
Order that the ruling or advice of the Board in Memo¬ 
randum 32 is inconsistent with these provisions. There¬ 
fore, it is without validitv or force and should be dis- 
regarded. Addison v. Holley Hills Fruit Products, 
Inc. 1944, 322 U.S. 607, 64 S.Ct. 1215, 88 L.Ed. 1488; 
Waite v. Macy, 191S, 246 U.S. 606,38 S.Ct. 395, 62 L.Ed. 
S92; Hamilton Nat’l Bank v. District of Columbia, 
1946, 81 U.S. App. D.C., 200, 203, 156 F. 2d. 843, 846.” 

Joint Anti-Facist Committee v. McGrath, 341 U.S. 123 
(1951), did not directly involve the dismissal of a federal 
employee, but the Supreme Court’s discussion of the limi¬ 
tations on the powers of officials administering the Govern¬ 
ment’s Loyalty Program, is pertinent here. The case 
involved suits by certain organizations for declarators and 
injunctive relief to restrain the Attorney General from des¬ 
ignating them as “communist” without a prior hearing. 
The District Court granted the Government’s motion to 
dismiss and this judgment was affirmed by our Court of 
Appeals. The Supreme Court reversed in a five to three 
decision. Five separate opinions were written by the ma¬ 
jority but the common thread running through all five 
opinions is that the action of the Attorney General was 
not authorized by the Executive Orders. Moreover, the 
opinions contain guide-posts for determining the legality 
of administrative action under the Loyalty Program, among 
which are the following: 

37 1. Unauthorized action is not saved by the doc¬ 

trine of administrative construction. (Preliminary 
Print, 341 U.S. 123, at 136.) 

2. A litigant has standing to challenge governmental ac¬ 
tion that directly injures his common law, statutory or con¬ 
stitutional rights. (Ibid, at 152.) 

3. Due process requires “fairness of procedure” when 


executing a statute involving liberty of persons. (Ibid, at 
161.) 

4. Statutes and Executive Orders should be interpreted, 
if explicit language does not preclude, so as to observe due 
process in its basic meaning. (Ibid, at 165.) 

5. Government officials are not immune from the require¬ 
ment of fairness merely because they are acting in the 
name of security. (Ibid, at 173.) 

6. It is not enough that the men applying the standards 
are honorable and devoted men. This is a government of 
laws not of men. (Ibid, at 177.) 

7. When the Government becomes the moving party 
against the citizen it should be held to the same standards 
of fairness as we prescribe for other legal contests. (Ibid, 
at 177.) 

S. It is procedure that spells much of the difference be¬ 
tween rule by law and rule by whim or caprice. (Ibid, at 
179.) 

9. To be deprived not only of present government em¬ 
ployment but of future opportunity for it certainly is no 
small injury when government employment so dominates 
the field of opportunity. (Ibid, at 1S5.) 

10. The fact that one may not have a legal right to get 
or keep a government post, does not mean that he can be 
adjudged ineligible illegally. (Ibid, at 185.) 

It is submitted that under the principles enunciated by 
our Court of Appeals and the United States Supreme Court, 
the complaint herein presents a justiciable case; that Execu¬ 
tive Order 9835 as amended by Executive Order 10241 does 
not authorize the action of the defendants complained of; 
that this Court may review such action, declare the plain¬ 
tiff’s rights under Executive Orders 9835 and 10241; and 
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enjoin defendants from unauthorized interference with 
such rights. 

That Congressional Acts and Executive Orders as well, 
relating to federal employment, are themselves subject to 
judicial review to insure compliance with Federal 
38 constitutional requirements, has been affirmed by the 
United States Supreme Court in United Public 
Workers v. Mitchell, 330 U.S. 75 and our Court of Appeals 
in Bailey v. Richardson , supra. 

II. Loyalty Review Board Memorandum No. 66 is With¬ 
out Validity or Force and Therefore Forms no Proper 
Basis for the Removal Action Taken Herein 

The onlv authoritv possessed bv the Lovaltv Review 

Board is that found in Executive Order 9835, including the 

change in words in one sentence effected bv Executive Order 

10241. Nowhere in this Executive Order does the President 

confer on the Loyalty Review Board authority to even grant 

a re-hearing on a decided case and certainly there is no grant 

of authority to order wholesale redeterminations as ordered 

in Lovaltv Review Board Memorandum No. 66. 

» •> 

The administrative directives contained in Memorandum 
No. 66 are richlv illustrative of the dangers inherent in un- 
checked exercise of delegated powers. When the President 
established the Board and delegated to it the authoritv to 
administer the loyalty program, he by no means relieved 
them of the Constitutional limitations to which he is sub¬ 
ject. Had the President attempted to accomplish by Execu¬ 
tive Order what these defendants are attempting by admin¬ 
istrative directive serious questions of constitutionality 
would arise. 

If this Court were to construe Executive Order 10241, 
this one sentence order, as it has been construed by these 
defendants, this case would bristle with constitutional 
issues. 
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Moreover, though there is no express constitutional pro¬ 
hibition against the enactment by Congress of retrospective 
legislation, such laws have always been held in high dis¬ 
favor. It has been recognized that they are often unjust 
and frequently oppressive. A strong moral case can be 
made out against this type of legislation and equally strong 
legal support is available for the proposition that in certain 
aspects retrospective federal legislation is prohibited by the 
Constitution. 1 2 Our courts have reached the conclusion that 
every statute which takes away or impairs vested rights 
acquired under existing laws or creates a new obligation, 
imposes a new duty, or attaches a new disability in respect 
to transactions or considerations already passed, is retro¬ 
spective." 

39 That an agent exercising delegated powers pos¬ 
sesses limited authority and is circumscribed within 
those limits is too well known to require more than mere 
restatement. It is concluded, therefore, that the Loyalty 
Review Board, limited as it is by the grant of authority 
conferred upon it by the President, can issue no memoranda 
or other directive unless authority therefor be found within 
the executive order which is the source of the Board’s 
power. Executive Order 9835, as amended, does not in 
terms operate retroactively and perforce confers no au- 
thoritv on the Lovaltv Review Board to give retroactive 
effect to the Executive Order. Lovaltv Review Board 

V ♦ 

Memorandum No. 66 is void and of no effect. 


1 2 Vinogradoff, Outlines of Historical Juris, 139,140. See 
20 Minn. L.Rev. 775. 

2 See Society for Propagation of the Gospel v. Wheeler, 
22 Fed. Cases 756; Ettor v. City of Takoma, 228 
U. S. 148. 
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III. Executive Order 10241 Accomplished No Material 
Change in the Standard to be Employed in Adjudi¬ 
cations of Disloyalty 

To contend that a material change is accomplished, is to 
contend that under Executive Order 10241 an adjudication 
of disloyalty can be made even though no reasonable grounds 
exist for the belief that the employee involved is disloyal. 
It is submitted that such an interpretation of the effect of 
Executive Order 10241 is both unreasonable and unwar¬ 
ranted and violative of the unamended and active provision 
of Executive Order 9835 declaring that “equal protection 
from unfounded accusations of disloyalty must be afforded 
the loyal employees of the Government * # *” Since it has 
been finally adjudicated that reasonable grounds do not 
exist for a belief of disloyalty, it is difficult to conceive of 
the remaining existence of a reasonable doubt as to loyalty. 
A groundless doubt would in fact be an unreasonable doubt, 
not to be distinguished from “unfounded accusations”, 
reliance upon which is still interdicted by the express pro¬ 
visions of Executive Order 9835 that still limit the actions 
of defendants herein. 

It is significant that in the Bailey case, the majority on 
our Court of Appeals construed the language “reasonable 
grounds for belief”, by using the term “reasonably doubt¬ 
ful”. At page 61 of the opinion, the majority state: 

“The first proposition is in effect that reasonable 
ground, for belief of disloyalty is not sufficient prerequi¬ 
site to dismissal. But we can perceive no basis for 
holding that the executive departments must retain in 
service those whose loyalty is reasonably doubtful 
Bailey v. Richardson, 86 U.S. App. D.C. 248,182 F. 2d, 
46 (1950). (Emphasis supplied.) 

40 The motion to dismiss appears to argue that be¬ 
cause the chairman of the Loyalty Review Board based his 
recommendation for a change in the Executive Order on 
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the existence of “the war in Korea and the President’s 
declaration of the existence of an emergency”, that the 
President grounded his Executive Order on such a base. 
It is submitted that the fallacy in that argument lies in 
the fact that in the preamble to Executive Order 10241 the 
President makes no reference to the war in Korea, or any 
supposed state of emergency. Certain it is that if the 
President had sought to ground his Order on such a basis 
he could easily have done so either in terms or by implica¬ 
tion, neither of which appears from the preamble. How¬ 
ever, coming to grips with the more basic question suggested 
by the motion to dismiss, that the adoption of the “reason¬ 
able doubt” test represents an effort to impose a more 
stringent requirement than the “reasonable ground” test, 
the attention of the Court is invited to the fact that the war 
service regulations, in effect during World War II, were 
promulgated pursuant to Executive Order 9063, which 
sought to relax the civil service regulations in order that 
there “be no delay during the present emergency in filling 
positions in the federal service with qualified persons.” 3 
In this same connection attention is called to the Report 
of the President’s Temporary Commission on Employee 
Loyalty submitted pursuant to Executive Order 9806. It 
was that Report which resulted in the promulgation of 
Executive Order 9835. The Commission Report recom¬ 
mended the substitution of the “reasonable grounds” test 
for the “reasonable doubt” test of the war service regu¬ 
lations for the stated reason that the standards then in 
use rendered it prudent to provide more effective criteria. 
All of the foregoing seem to suggest that reasonable men 
may well differ on the significance of supposed differ¬ 
entiations between “reasonable doubt” and “reasonable 
grounds.” 

Whatever may be the opinion held by the Chairman of the 
Loyalty Review Board or the apparent contrary view held 
by the President’s Commission of Employee Loyalty, the 
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fact remains that the President has not indicated what his 
reason was for amending Executive Order 9835 or whether 
he shared the views of either. It is submitted that it is 
for this Court, in interpreting the Executive Orders, to 
give to the words of the Orders their plain meaning. Legal 
usage has made of the terms “reasonable doubt,” a 
41 word of art whose definition hardly needs to be 
pointed out to this Court. 


3 E.O. 9063, 3 C.F.R. Feb. 16, 1942. 

IV. The Proposed Removal Action Herein is Barred by the 
Doctrine of Res Judicata 

The doctrine of res judicata has frequently been applied 
in the administrative field. 4 See E. H. Sehopflocher, “The 
Doctrine of Bes Judicata in Administrative Law” (1942) 
Wis.L.R. 5 and 198; “Res Judicata in Administrative Law r ” 
(1940) 49 Yale L.R. 1250. 

Under Executive Order 9835 prior to amendment, an 
adjudication w r as had, the final step in which consisted of 
a finding by the Loyalty Review Board that no reasonable 
grounds exist to believe that plaintiff is disloyal to the Gov¬ 
ernment of the United States. Under that Executive Order 
no disloyal person could be retained in the federal service, 
nor could there be retained a person about whom it is 
found that reasonable grounds existed to believe he was 
disloyal. Thus, inherent in the finding of the Loyalty Re¬ 
view Board was a determination that plaintiff possessed 
the requisite loyalty necessary for continued government 
employ. The present effort of the defendants constitutes 
an attempt to redetermine that fact and to base the re- 
determination on an evaluation of the same evidence there¬ 
tofore used in the prior determination. Our Court of Ap¬ 
peals has indicated that such may not be done. In Vestal 
v. Commissioner of Internal Revenue, 80 U. S. App. D. C., 
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264, 152, F. 2d 132, our Court of Appeals reversed a deci¬ 
sion of the Tax Court, which decision had permitted 
42 the Commissioner to redetermine a defficiency in in¬ 
come tax. Previously the question in the case was 
whether under agreed facts petitioners were liable for the 
tax as partners or as transferees. The Commissioner first 
imposed the tax upon the theory that the individuals were 
liable as partners, and our Court of Appeals held in revers¬ 
ing the Tax Court that the Commissioner was precluded 
from later asserting that the tax was again due from these 


4 For cases applying the doctrine of res judicata in a 
variety of fields, see: Petitions of the New’ Hampshire Gas 
& Electric Co., 88 N. H. 50,184 Atl. 602 (1936) (determina¬ 
tion of facts material to issuance of securities final and 
conclusive in subsequent proceeding for issuance of other 
securities by same applicant); Goodspeed v. Great Western 
Power Co., of Calif., 33 Cal. App. (2d) 245, 91P. (2d) 623 
(1938) (administrative adjudication of status as public 
utility); Scioto Valley Railway and Poiver Co., v. Public 
Utilities Com. of Ohio, 117 Ohio St. 64,187 N.E. 425 (1927) 
(propriety of a carrier using a certain type of vehicle); 
London Guarantee & Accident Co. v. Industrial Com., 78 
Colo. 478, 242 Pac. 680 (1925) (issue of who is sole depend¬ 
ant of deceased employee under Workmen’s Compensation 
Act); Miller v. Copeland's Estate, 139 Miss. 788, 104 So. 
176 (1925) Hasty administrative action based on inadequate 
information deemed of minor importance as against con¬ 
venience and certainty accruing from res judicata princi¬ 
ple) ; Olive Proration Co. v. Agricultural Prorate Com., 109 
P (2d) 918 (Calif. 1941) (in absence of provision allowing 
a commission to change its determination courts usually 
have denied the right to do so); Zoning Appeals Board v. 
McKinney , 174 Md. 551, 199 Atl. 54 (denying power of Li¬ 
censing Commission to reopen a prior determination). 
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same individuals on the theory that they are liable as trans¬ 
ferees. 

The United States Court of Appeals for the Second Cir¬ 
cuit adopted a like view with respect to an attempted re¬ 
adjudication of a passport visa issued by an American Con¬ 
sul in London. ( U . S. ex rel Strachy v. Reimer, Commis¬ 
sioner of Immigration , 101 F. 2d 267.) The relator Strachy 
had applied for and received a passport visa from the 
American Consul at London and engaged passage on the 
Normandie. Prior to the time of departure, the Consul, on 
advice apparently from the State Department, sought to 
revoke the visa and advised the immigrant to delay his 
embarkation. The immigrant nonetheless retained passage 
and presented himself at New York where the Immigra¬ 
tion authorities refused to honor his visa on the ground 
that he was a member of the Communist Party of Great 
Britain and had obtained his visa through fraud. After a 
hearing before a Board of Special Inquiry the visa "was 
cancelled and the immigrant ordered excluded from admis¬ 
sion to the United States. Thereupon a writ of habeas 
corpus was granted on the ground that the Consul had no 
power to revoke the passport visa; the District Court dis¬ 
missed the writ and entered an Order remanding the immi¬ 
grant to the Custody of the Commissioner of Immigration 
for deportation. On appeal this Order was reversed and 
Circuit Judge Hand, speaking for the Court, stated: 

“The question before us is wdiether the Consul had 
power to revoke the visa after he had issued it and the 
relator had embarked for the United States. We think 
that the Consul had no such power and that the Order 
dismissing the writ should be reversed.” 

In Watkins v. Mississippi State Board of Pharmacy , 170 
Miss. 26, 154 So. 277, the Board had granted an applicant 
a license as an Assistant Pharmacist , the State requiring 
the licensee to be of good moral character. Subsequently, 
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the same applicant sought to obtain a license as a 
43 Registered Pharmacist. The Board attempted to in¬ 
vestigate the applicant’s moral character before 
granting the license. On a petition to the court by the ap¬ 
plicant, that court held that the Board was without power to 
investigate the applicant’s character anew, the Court stat¬ 
ing: 

“The issuance of this assistant’s license by the Board 
to appellant was a recorded adjudication by the Board 
that appellant was of good moral character.” 

And further the Court said: 

“The rule which forbids the reopening of a matter 
once judicially determined by competent authority ap¬ 
plies as well to judicial and qua si-judicial acts of public, 
executive or administrative officers and boards acting 
within their jurisdiction as to judgments of courts.” 

In the Watkins case the Board contended, much as do 
the defendants in the instant case, that a less critical exami¬ 
nation into the question of plaintiff’s character was made in 
the first instance and that now a more stringent investiga¬ 
tion is to be made. In casting aside that contention, the Mis¬ 
sissippi Court stated: 

“It would be no more competent for a pharmacy 
board to attempt to set aside its former judgment and 
thereafter to enter upon a re-examination of the adjudi¬ 
cated question on the ground that a sufficient examina¬ 
tion had not originally been made than it would for a 
Judge of a Court, after adjournment of the Term, to 
set aside one of his judgments on the ground that it had 
been rendered upon insufficient evidence. * * # Public 
judicial and quasi-judicial records must rest upon a 
more secure foundation than would be the case if any 


such contentions as the Board now makes were allowed 
to be held or to prevail.” 

On the basis of the foregoing it is submitted that when 

the Lovaltv Review Board made its determination resolv- 
•> * 

ing the issue of plaintiff’s loyalty to the Government of the 
United States, by finding that no reasonable grounds ex¬ 
isted to believe him to be disloyal, it effectively determined 
that plaintiff was not subject to dismissal on grounds re¬ 
lating to loyalty; and the defendants are, therefore, with¬ 
out authority in a proceeding dealing with the same parties, 
the same facts and the same questions of fact and law to 
undertake to make a new determination of the question 
of plaintiff’s loyalty to the Government of the United 
States. The matter is res judicata. 

CONCLUSION 

It is respectfully submitted that this Court should deny 
the motion of defendants to dismiss. 

(s) Howard Jenkins, Jr., Attorney for Plaintiffs. 
328 College Street, N. W. DU 7-6100, ext. 397-391. 
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ORDER 

This cause having come on to be heard on defendants’ 
motion to dismiss, and it appearing to the Court that it is 
without jurisdiction of the subject matter, and it further 
appearing that the complaint fails to state a claim upon 
which relief may be granted it is by the Court this 8 day of 
July, 1953, 
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ORDERED that the complaint be, and the same is hereby, 
dismissed. 


(s) Alexander Holtzoff, Judge 


Certificate of Service 

I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to his at¬ 
torney, Howard Jenkins, Jr., Esq., 328 College Street, 
N. W., Washington, D. C., this 3rd day of July, 1953. 

(s) Frank H. Strickler, Assistant United States At¬ 
torney. 

at 
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NOTICE OF APPEAL 

Notice is hereby given this 20th day of July, 1953, that 
William C. Jason, Jr., Plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
8th day of July, 1953 in favor of Defendants against said 
William C. Jason, Jr., Plaintiff. 

(s) Howard Jenkins, Jr., Attorney for Plaintiff, 328 
College Street, N. W., Washington, D. C. 
DU-7-6100, Ext. 397. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,904 

William Charles Jason, Jr., appellant 

v. 

Arthur E. Summerfield, et al., appellees 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant was discharged from the Post Office Depart¬ 
ment on loyalty grounds. His complaint in the District 
Court against the Postmaster General of the United States, 

the Lovaltv Review Board in the Civil Service Commission 
» * 

and the Post Office Department Loyalty Board (J.A. 1), 
seeking declaratory judgment and injunctive relief, chal¬ 
lenged that dismissal. This appeal is from an Order of the 
District Court granting appellees’ motion to dismiss. 

1. The First Administrative Proceedings: Executive 
Order No. 9835, 12 F.R. 1935, 3 C.F.R. (1947 Supp.) was 
issued by the President on March 21,1947 which established 
the Lovaltv Program. The standard for removal from em- 
ployment on loyalty grounds under this Executive Order 
was as follows: 

“* * * reasonable grounds exist for belief that the 

person involved is disloyal # # 


(l) 


0 


Pursuant to this Executive Order, tlie Post Office Depart¬ 
ment Loyalty Board (hereinafter referred to as the De¬ 
partment Loyalty Board), on September 24,1948, served on 
the appellant a “Notice of Proposed Removal Action’’ 
(J.A. lb). This notice charged that “reasonable grounds 
exist for belief that vou are disloval to the Government 
* * *” ail d set forth the following ten specific charges in 
support of such action (J.A. 16-17): 

“(1) That for the past ten or more years you have 
been a member of the Night Workers Branch of the 
American League for Peace and Demoeracv and were 
active in the affairs thereof. 

(2) That during a part of this said period of time 
you were on the Board of Sponsors and Vice President 
of said organization. 

(3) That since 1936 you have been a member of the 
National Negro Congress, and during a part of said pe¬ 
riod of time vou were on the National Executive Board 
of said organization, and have constantly been active 
in the affairs thereof. 

(4) That in November, 1943, you were elected a mem¬ 
ber of the Negro Labor Victorv Committee. 

(5) That on or about October 20, 1938, you were one 
of the speakers at a meeting of the Night Workers 
Branch of the American League for Peace and Democ¬ 
racy. 

(*6) That in 1940 you were Publicity Director of the 
National Negro Congress. 

(7) That for the past several years you have been 
a member of the WC Branch of the West Philadelphia 
Section of the Communist Party. 

(8) That for the past several years you have been a 
subscriber to and a reader of the “New Masses,” and 
have received and read Communist literature. 

(9) That during the past several years you have en¬ 
gaged in sympathetic association with persons well- 
known to you to be Communists or fellow-travelers. 

(10) That in 1944 you attended a Communist Party 
meeting held in 1000 block of Spruce Street, Philadel¬ 
phia.” 

Following receipt of this notice, appellant filed an answer. 
A hearing was held on February 28, 1949, and the Depart¬ 
ment Loyalty Board found, on September 6, 1949, that rea- 
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sonable grounds did exist for believing that appellant was 
disloyal (J.A. 5). 

An appeal was then taken to the Postmaster General, who 
found, after a further hearing, that reasonable grounds ex¬ 
isted for belief that the appellant was disloyal (J.A. 5). 
Thereafter, appellant appealed to the Loyalty Review 
Board in the Civil Service Commission (hereinafter re¬ 
ferred to as the Loyalty Review Board), which concluded 
on November 2, 1950, that reasonable grounds did not exist 
for believing that appellant was disloyal (J.A. 5). The 
Loyalty Review Board then recommended that appellant be 
restored to his position, and this was done by the Post¬ 
master General (J.A. 5). 

2. The Instant Proceedings: On April 28,1951, Executive 
Order No. 9835 was amended by Executive Order No. 10241, 
16 F.R. 3690, 3 C.F.R. (1951 Supp.), 5 U.S.C.A. $ 631 (note), 
which established a new standard of removal for dislovaltv 
by employing the words (J.A. 6): 

“There is a reasonable doubt as to the loyalty of the 
person involved * # *”. 

Following the issuance of Executive Order No. 10241, the 
Loyalty Review Board issued, on May 23, 1951, Memoran¬ 
dum No. 66 (J.A. 6). Pursuant to the instructions contained 
in Memorandum No. 66, the Department Loyalty Board 
served on the appellant, on January 10,1952, a now “Notice 
of Proposed Removal Action”, which charged that “* * * 
there is a reasonable doubt as to your loyalty to the Govern¬ 
ment * * *” (J.A. 21, 25). This notice set forth the ten 
specifications that were contained in the 1948 notice (J.A. 
22-23). 

Appellant filed an answer and, after a hearing on May 5, 
1952, before the Department Loyalty Board, and a finding 
by the Board, on August 7,1952, that “there is a reasonable 
doubt as to vour lovaltv to the Government of the United 
States”, appellant appealed to the Postmaster General 
(J.A. 8-9). The Postmaster General found, on December 9, 
1952, that “there is a reasonable doubt as to your loyalty 
to the Government of the United States” and affirmed the 
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findings and recommendations of the Department Loyalty 
Board. Appellant then appealed to the Loyalty Review 
Board, which, after a hearing, affirmed the decision of the 
Postmaster General, on April 2, 1953, and requested that 
the appellant be separated from the service. On April 10, 
1953, appellant was notified of his removal from the Post 
Office Department (J.A. 9). 

On May 18, 1953, appellant filed the instant complaint in 
the District Court, to which appellees, on June 11,1953, filed 
a motion to dismiss on the grounds that the court did not 
have jurisdiction of the subject matter and that the com¬ 
plaint failed to state a claim upon which relief could be 
granted (J.A. 30). From the Order of the District Court, 
on July 8, 1953, granting the motion dismissing the com¬ 
plaint, appellant now brings this appeal (J.A. 46). 

STATUTORY PROVISIONS AND REGULATIONS INVOLVED 

Title 5 U.S.C.A. § 652 provides in pertinent part as fol¬ 
lows : 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
efficiencv of such service and for reasons given in writ- 
ing. Any person whose removal or suspension without 
pay is sought shall (1) have notice of the same and any 
charges preferred against him: (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable time 
for filing a written answer to such charges, with affi¬ 
davits; and (4) be furnished at the earliest practicable 
date with a written decision on such answer. Xo exam¬ 
ination of witnesses nor any trial or hearing shall be 
required except in the discretion of the officer or em¬ 
ployee directing the removal or suspension without pay. 
Copies of the charges, the notice of hearing, the answer, 
the reasons for removal or suspension without pay, and 
the order of removal or suspension without pay shall be 
made a part of the records of the proper department or 
agency, as shall also the reasons for reduction in grade 
or compensation: and copies of the same shall be fur¬ 
nished, upon request, to the person effected and to the 
Civil Service Commission. This subsection shall apply 
to a person within the purview of section 863 of this 
title, only if he so elects. 
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Executive Order No. 9835, March 21, 1947 (12 F.R. 1935) 
provides in pertinent part as follows: 


Part II— Investigation of Employees 


1. The head of each department and agency in the 
executive branch of the Government shall be personally 
responsible for an effective program to assure that dis¬ 
loyal civilian officers or employees are not retained in 
employment in his department or agency. 

a. lie shall be responsible for prescribing and super¬ 
vising the loyalty determination procedures of his de¬ 
partment or agency, in accordance with the provisions 
of this order, which shall be considered as providing 
minimum requirements. 

b. The head of a department or agency which does not 
have an investigative organization shall utilize the in¬ 
vestigative facilities of the Civil Service Commission. 


2. The head of each department and agency shall 
appoint one or more loyalty boards, each composed of 
not less than three representatives of the department 
or agency concerned, for the purpose of hearing loyalty 
cases arising within such department or agency and 
making recommendations with respect to the removal of 
any officer or employee of such department or agency on 
grounds relating to loyalty, and he shall prescribe regu¬ 
lations for the conduct of the proceedings before such 
boards. 

a. An officer or employee who is charged with being 
disloyal shall have a right to an administrative hearing 
before a loyalty board in the employing department or 
agency. He may appear before such board personally, 
accompanied by counsel or representative of his own 
choosing, and present evidence on his own behalf, 
through witnesses or bv affidavit. 

b. The officer or employee shall be served with a writ¬ 
ten notice of such hearing in sufficient time, and shall 
be informed therein of the nature of the charges against 
him in sufficient detail, so that he will be enabled to 
prepare his defense. The charges shall be stated as 
specifically and completely as, in the discretion of the 
employing department or agency, security considera¬ 
tions permit, and the officer or employee shall be in¬ 
formed in the notice (1) of his right to reply to such 
charges in writing within a specified reasonable period 
of time. (2) of his right to an administrative hearing 
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on such charges before a loyalty board, and (3) of his 
right to appear before such board personally, to be ac¬ 
companied by counsel or representative of his own 
choosing, and to present evidence on his behalf, through 
witnesses or by affidavit. 

3. A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee af¬ 
fected, prior to his removal, to the head of the employ¬ 
ing department or agency or to such person or persons 
as may he designated by such head, under such regula¬ 
tions as may be prescribed by him, and the decisions 
of the department or agency concerned shall be subject 
to appeal to the Civil Service Commission’s Loyalty Re¬ 
view Board, hereinafter provided for, for an advisory 
recommendation. 

4. The rights of hearing, notice thereof, and appeal 
therefrom shall be accorded to every officer or employee 
prior to his removal on grounds of disloyalty, irrespec¬ 
tive of tenure, or of manner, method, or nature of ap¬ 
pointment, hut the head of the employing department 
or agency may suspend any officer or employee at any 
time pending a determination with respect to loyalty. 

5. The loyalty hoards of the various departments and 
agencies shall furnish to the Loyalty Review Board, 
hereinafter provided for, such reports as may be re¬ 
quested concerning the operation of the loyalty pro¬ 
gram in any such department or agency. 

Part III —Responsibilities of Civil Service Commis¬ 
sion 

1. There shall be established in the Civil Service 
Commission a Loyalty Review Board of not less than 
three impartial persons, the members of which shall he 
officers or employees of the Commission. 

a. The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to lovaltv bv the lovaltv board of anv 
department or agency and to make advisory recom¬ 
mendations thereon to the head of the employing 
department or agency. Such cases may be referred to 
the Board either by the employing department or 
agency, or by the officer or employee concerned. 

b. The Board shall make rules and regulations, not 
inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty. 
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c. The Lovaltv Review Board shall also: 

m v 

(1) Advise all departments and agencies on all 
problems relating to employee loyalty. 

(2) Disseminate information pertinent to em¬ 
ployee loyalty programs. 

(3) Coordinate the employee loyalty policies and 
procedures of the several departments and agencies. 

(4) Make reports and submit recommendations to 
the Civil Service Commission for transmission to the 
President from time to time as mav be necessary to 
the maintenance of the employee loyalty program. 

2. There shall also be established and maintained in 
the Civil Service Commission a central master index 
covering all persons on whom loyalty investigations 
have been made by any department or agency since 
September 1,1939. Such master index shall contain the 
name of each person investigated, adequate identifying 
information concerning each such person, and a refer¬ 
ence to each department and agency which has con¬ 
ducted a loyalty investigation concerning the person 
involved. 

a. All executive departments and agencies are di¬ 
rected to furnish to the Civil Service Commission all 
information appropriate for the establishment and 
maintenance of the central master index. 

b. The reports and other investigative material and 
information developed by the investigating department 
or agency shall be retained by such department or 
agency in each case. 

3. The Lovaltv Review Board shall currently be fur- 

•• * • 

nisked by the Department of Justice the name of each 
foreign or domestic organization, association, move¬ 
ment, group or combination of persons which the Attor¬ 
ney General, after appropriate investigation and deter¬ 
mination, designates as totalitarian, fascist, communist 
or subversive, or as having adopted a policy of advo¬ 
cating or approving the commission of acts of force or 
violence to deny others their rights under the Constitu¬ 
tion of the United States, or as seeking to alter the form 
of government of the United States by unconstitutional 
means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 
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Executive Order No. 10241, April 30, 1951 (16 F.R. 3690) 
provides: 

Part V— Standards 

1. The standard for the refusal of employment or 
the removal from employment in an executive depart¬ 
ment or agency on grounds relating to loyalty shall he 
that, on all the evidence, there is a reasonable doubt as 
to the loyalty of the person involved to the Government 
of the United States. 

Loyalty Review Board Memorandum No. 66, May 23, 
1951, provides: 

To All Executive Departments and Agencies 

Subject: Adjudication under the Standard Established by 
Executive Order No. 10241 of Loyalty Cases De¬ 
termined and Closed Prior to May 1, 1951, under 
Executive Order No. 9835. 

The Loyalty Review Board met in Washington. D. 0., 
May 17, 1951, for the purpose of establishing a policy 
with respect to the application of Executive Order No. 
10241 of April 28, 1951, to the cases of individuals who 
had been found eligible for Federal employment after 
complete investigation by the Federal Bureau of In¬ 
vestigation since the beginning of the Federal Em¬ 
ployees’ Loyalty Program on October 1,1947, to the ef¬ 
fective date of Executive Order No. 10241, of which 
there are approximately 9,300. 

The Loyalty Review Board took into consideration 
that under Article II, Section 2, of the Constitution of 
the United States, the Acts of Congress thereunder, and 
the decisions of the courts, heads of departments and 
agencies have the right to hire and fire employees. Ac¬ 
cordingly, the Board recognized that department and 
agency heads have an inherent right to review any 
loyalty cases at any time in order to determine the quali¬ 
fications of any individual for continued employment. 

Moreover, the President of the United States, in 
Executive Order No. 9835, Part II, paragraph 1, has 
stated: “The head of each department and agency in 
the executive branch of the Government shall be person¬ 
ally responsible for an effective program to assure that 
disloyal civilian officers or employees are not retained in 
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employment in his department or agency.” The de¬ 
partment and agency heads play a vital role in this 
program. 

The Board also recognized its responsibilities under 
Part III, paragraph lc(3) of Executive Order Xo. 9835, 
wherein it is stated that the Loyalty Review Board 
shall “coordinate the employee loyalty policies and 
procedures of the several departments and agencies.” 
The Board recognized that several departments and 
agencies look to the Loyalty Review Board to prescribe 
a method to insure uniform treatment of all cases. 

In accordance with the basic principles stated above, 
the Loyalty Review Board decided that Executive Or¬ 
der Xo. 10241 should be applied as follows to cases in 
which favorable decisions were made prior to May 1, 
1951 under the former standard of Executive Order 
Xo. 9835: 

1. Cases reversed on appeal. 

Each Department or Agency Loyalty Board having 

jurisdiction shall adjudicate under the standard of 

Executive Order Xo. 10241 all loyaltv cases in which 

unfavorable determinations made bv anv board were 

» *> 

reversed on appeal prior to May 1, 1951, provided the 
individuals concerned are still employed in the depart¬ 
ment or agenev. 

The Department and Agency Loyalty Boards shall 
forward immediately to the Loyalty Review Board a 
list showing the names of all cases in which unfavorable 
determinations were reversed on appeal, including 
those of individuals who are no longer employed in such 
department or agency. The complete files in cases of 
persons no longer employed in the department or 
agency shall be forwarded to the Loyalty Review Board, 
showing the date and reason for separation. In cases 
of persons who have transferred to other departments 
or agencies, the date of transfer and the department or 
agency to which transfer was made shall be shown. The 
Loyalty Review Board shall forward the files to the 
department or agency where such individuals are pres¬ 
ently employed. 

The Loyalty Review Board shall obtain and forward 
to the employing department or agency the files in those 
cases originally adjudicated by the Regional Loyalty 
Boards of the Civil Service Commission. 
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2. Cases reviewed in post-audit. 

The Department and Agency Loyalty Board shall 
adjudicate under the standard established by Execu¬ 
tive Order Xo. 10241 cases in which favorable decisions 
were made under Executive Order Xo. 9835 but in which 
the evidence was sufficiently derogatory to warrant a 
review of the case by a panel of the Loyalty Review 
Board in its post-audit program. 

Since the Department and Agency Loyalty Boards 
have no means of knowing what cases were so reviewed 
by panels of the Loyalty Review Board, the names of 
such cases will he sent to the Department or Agency 
Lovaltv Boards bv the Lovaltv Review Board together 
with the files if the department or agency does not al¬ 
ready have them. 

When the names are furnished bv the Lovaltv Review 

•• • • 

Board, the cases shall be adjudicated on the complete 
file by the Department or Agency Loyalty Boards under 
the standard established by Executive Order Xo. 10241 
in accordance with the Directives of the Lovaltv Review 

ft » 

Board. 

3. Other cases. 

The Department or Agency head shall call up for 
adjudication under the standard established by Execu¬ 
tive Order Xo. 10241 any other case within his jurisdic¬ 
tion which he determines should be reviewed in order 
to assure himself that there is no person in his employ 
concerning whose loyalty to the Government of the 
United States there is a reasonable doubt, under the 
standard established by Executive Order No. 10241. 
Particular attention shall be given to those cases in 
which a hearing was held. 

In cases in which hearings were held under Executive 
Order Xo. 9835 hut the individual concerned is no longer 
employed, the Department or Agency Loyalty Board 
shall furnish immediately to the Loyalty Review Board 
the names and complete files of such cases. If such 
individual is presently employed elsewhere in the Gov¬ 
ernment service, the file shall be sent to his employer. 

The Loyalty Review Board will forward to the em¬ 
ploying agency the files in those cases where hearings 
were held by the Regional Loyalty Boards of the Civil 
Service Commission. 
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When a favorable decision is made under the stand¬ 
ard established by Executive Order Xo. 10241 in any of 
the foregoing cases, the Department or Agency Loyalty 
Board shall submit to the Loyalty Review Board a 
Standard Form 98, plainly marked “Reopened under 
E.O. 10241.” The Loyalty Review Board shall then 
post-audit the case. 

If, after review of the complete file, unfavorable 
action under the standard established by Executive 
Order Xo. 10241 appears to be warranted in any of the 
foregoing cases, the individual shall be given all of his 
rights under Executive Order Xo. 9835, as amended, 
including a notice of charges and proposed removal 
action, hearing, and the rights of appeal to the head of 
the department or agency and to the Loyalty Review 
Board. 

Oases adjudicated under the standard established by 
Executive Order Xo. 10241 in accordance with this mem¬ 
orandum shall be reported in the monthly “Agency 
Progress Report on Loyalty Cases” in the same man¬ 
ner as new eases received under Item 1, “Cases Re¬ 
ceived by Agency”, and included with reopened cases 
in the footnote reference to Item 1, “Cumulative to 
date,” total. See Memorandum Xo. 20, Revised, dated 
March 9, 1949, To All Executive Departments and 
Agencies. 

(S.) Hiram Bingham, 

Chairman, 

Loyalty Review Board. 

SUMMARY OF ARGUMENT 

Appellant contends that the District Court erred: (1) in 
granting appellees motion to dismiss; (2) in concluding that 
the court did not have jurisdiction of the subject matter; 
and (3) in concluding that the complaint failed to state a 
claim upon which relief may be granted because Memoran¬ 
dum Xo. 06 was void since it is not consistent with the pro¬ 
visions of Executive Orders Xo. 9835 and 10241. 

However, these contentions are unsound. Memorandum 
Xo. 06 is consistent with the provisions of the applicable 
Executive Orders. The Constitution does not prohibit a re¬ 
examination of an employee’s loyalty, and appellant’s dis¬ 
charge was in accordance with law and therefore not subject 
to judicial review. 
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ARGUMENT 

I 

Lovaltv Review Board Memorandum No. 66 Is Consistent With 

m ¥ 

the Provisions of Executive Order 9835 and Executive Order 
10241 

Executive Order Xo. 9835 was issued in 1947, at which 
time the United States was not engaged in military action 
in Korea. That Order was issued to combat infiltration of 
disloyal persons into the ranks of employees of the govern¬ 
ment. It stated that the standard of removal of an employee 
on grounds relating to loyalty “shall be that, on all the 
evidence, reasonable grounds exist for belief that the person 

involved is disloval to the Government of the United 

*> 

States.” 1 2 The Order required the head of each depart¬ 
ment and agency to institute “an effective program to as¬ 
sure that disloyal civilian officers or employees arc not 
retained in employment in his department or agency.” - 

The Order created a Lovaltv Review Board in the Civil 

« * 

Service Commission, which Board was empowered to make 

rules not inconsistent with the provisions of the Order, to 

advise departments and agencies on all problems relating 

to employee loyalty, and to coordinate the employee loyalty 

policies and procedures of the several departments and 

agencies. 3 In addition, the Lovaltv Review Board was re- 

quired to make reports and submit recommendations to the 

Civil Service Commission for transmission to the President 

from time to time as mav be necessarv to the maintenance 

« ¥ 

of the employee loyalty program. 4 

Because of the war in Korea and the President’s declara¬ 
tion of the existence of an emergency, the Chairman of the 
Loyalty Review Board, on February 15, 1951, recommended 
that the standard of loyalty be changed to that which was 


1 Executive Order Xo. 9835, Part V, paragraph 1. 

2 Ibid., Part II, paragraph 1. 

3 Ibid., Part III, paragraphs 1(b) and 1(c)(1), et seq. 

4 Ibid., Part III, paragraph 1(c)(4). 
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in existence during "World War II. 5 This recommendation 
was transmitted to the President, who issued Executive 
Order No. 10241, which amended Executive Order No. 9835, 
and established the following standard in accordance with 
the recommendation of the Loyalty Review Board: 

“The standard for * * * the removal # * * shall 
be that on all the evidence, there is a reasonable doubt 
as to the loyalty of the person involved to the Govern¬ 
ment of the United States.” 

Following the issuance of Executive Order No. 10241, the 
Loyalty Review Board issued Memorandum No. 66, which 
required that certain categories of cases be reopened. 
Such Memorandum states, in pertinent part, as follows 
(R. 19): 

“Each department or agency loyalty board having .jur¬ 
isdiction shall adjudicate under the standard of Execu¬ 
tive Order No. 10241 all lovaltv cases in which unfavor- 

* V 

able determinations made bv anv board were reversed 
on appeal prior to May 1, 1951, provided the indi¬ 
viduals concerned are still employed in the department 
or agency.” 

Appellant’s case clearly falls within this category. 

There is no question that appellant is entitled to all the 
safeguards provided by the Executive Orders. Kutcher v. 
Gray, 91 U.S. App. D.C. 266, 199 F. 2d 783 (1952). It can¬ 
not be thought that these orders forbid reexamination of 
an employee’s loyalty. The language employed in Execu¬ 
tive Order No. 9835, which requires “an effective program 
to assure that disloyal civilian employees are not retained 

5 War Service Regulation II, section 3, provides: 

“An applicant may be denied examination and an eligible may be 
denied appointment for any one of the following reasons: 


“(g) a reasonable doubt as to his loyalty to the Government 
of the United States; 

***** 

“Any of the reasons stated in the foregoing subdivisions from (b) 
through (h) inclusive, shall be sufficient cause for removal from the 
service.” 
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in employment,” contemplates and demands a constant 
vigil by the heads of the departments. The reasons for the 
recommendation that there be a change in the standard of 
loyalty and the subsequent issuance of Executive Order No. 
10241 necessitated a re-evaluation of the loyalty of an em¬ 
ployee. The United States was engaged in military action 
in Korea and the President had declared a state of national 
emergency. The new standard established by the President 
was that which had been employed in World War II, for 
conditions obviously were such that only those employees 
should be retained in whom the head of a department had 
full confidence. In the ease of Friedman v. Schwellenbach, 
81 U.S. App. D.C. 365, 367-8, 159 F. 2d 22 (1946), cert, 
denied , 330 U.S. 838, this Court said, inter alia: 

“The War Service Regulation which permits the re¬ 
moval from federal service of one concerning whose 
loyalty to the government the Civil Service Commission 
entertains a reasonable doubt undoubtedly was reason¬ 
able and proper and the making of it was well within 
the scope of the authority conferred on the Commission 
bv the Act and the two executive orders.” 

Clearly, the purpose of Executive Order No. 10241 was that 
a more stringent test should be applied. This required the 
issuance of Memorandum No. 66, the purpose of which is 
entirely consistent with and in fulfillment of the object of 
the Executive Orders. To suggest that it exceeded the in¬ 
tent or the bounds of the Orders would be to permit two 
classes of government employees: (1) eligibles under Execu¬ 
tive Order No. 9835; and (2) eligibles under Executive Or¬ 
der No. 10241. This was not the intent of the President of 
the United States. And, Memorandum No. 66 is an admin¬ 
istrative interpretation by the Loyalty Review Board of the 
executive intent as expressed in Executive Order No. 10241. 

The law is now settled that the courts will follow admin¬ 
istrative interpretation of administrative orders unless the 
error is clear. Bowles v. Seminole Bock & Sand Co.. 325 U.S. 
410, 414 (1945); Bailey v. Richardson , S6 U.S. App. D.C. 248, 
254, 182 F. 2d 46 (1950), affirmed by an equally divided 
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court, 341 U.S. 918 (1951). Here, it is the consistency of 
Memorandum No. 66 with the provisions of Executive Order 
No. 10241 that is clear and, therefore, the judgment of the 
lower court should not be disturbed. 


II 


The Constitution Does Not Prohibit a Reexamination of the 

Loyalty of an Employee 

Appellant contends that the determination in favor of his 
loyalty under Executive Order No. 9835 vested him with 
rights relating to his status as an employee. This Court 
has recently held that the Sixth Amendment does not apply 
to a government dismissal proceeding. Bailey v. Richard¬ 
son, supra. Dismissal from government service is not con¬ 
strued as “punishment.” The “proceedings against 
* * # an employee under the Loyalty program are 

purely administrative in character, in no sense criminal, 
and do not require the constitutional and traditional safe¬ 
guards of a judicial trial.” Kutcher v. Gray, supra, 199 
F. 2d at 789. The law is now well settled that the defense 
of double jeopardy applies only in criminal proceedings. 
United States v. Oppenheimer, 242 U.S. 85 (1916). 

Furthermore, government employ is not “property” 
within the meaning of the Fifth Amendment. Bailey v. 
Richardson, supra, 86 U.S. App. D.C. at 259. Appellant’s 
position in the government is not a constitutionally pro¬ 
tected position, and he has no vested right, absent congres¬ 
sional limitation, to be retained in government employ¬ 
ment. Ramspeck v. Federal Trial Examiners, 345 U.S. 128 
(1953). And as this Court said in Bailey v. Richardson, 
supra. 86 U.S. App. D.C. at 259: 

“In terms the due process clause does not apply to the 
holding of a government office.” 

Hence, the reexamination of the loyalty of appellant pur¬ 
suant to Executive Order No. 10241 did not violate anv of 
the rights of appellant under the Constitution. 
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III 

The Discharge of Appellant Was In Accordance With Law and 
Therefore Not Subject to Judicial Review 

Appellant does not claim that the removal proceedings 
against him failed to conform with all the procedural safe¬ 
guards required by statute and by the pertinent Executive 
Orders. His complaint is founded solely on the premise 
that the Lovaltv Review Board acted without authoritv in 
issuing Memorandum No. 66. As is demonstrated herein¬ 
above, this premise is without merit. 

Clearly, there is no vested right absent congressional limi¬ 
tation, in government employment. Ramspeck v. Federal 
Trial Examiners , supra. The only statutory limitation im¬ 
posed by Congress on the Postmaster General in discharg¬ 
ing employees is section 6 of the Act of August 24, 1912, as 
amended, 5 U.S.C.A., § 652(a). It reads as follows: 

“(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in writ¬ 
ing. Any person whose removal or suspension without 
pay is sought shall (1) have notice of the same and any 
charges preferred against him; (2) be furnished with 
a copy of such charges; (3) be allowed a reasonable 
time for filing a written answer to such charges, with 
affidavits; and (4) be furnished at the earliest prac¬ 
ticable date with a written decision on such answer. No 
examination of witnesses nor any trial or hearing shall 
be required except in the discretion of the officer or 
employee directing the removal or suspension without 
pay. Copies of the charges, the notice of hearing, the 
answer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper 
department or agency, as shall also the reasons for 
reduction in grade or compensation; and copies of the 
same shall be furnished, upon request, to the person 
effected and to the Civil Service Commission. This 
subsection shall apply to a person within the purview 
of Section 863 of this title, only if he so elects.” 
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Appellant does not assert here that the removal proceed¬ 
ings violated any of the requirements of the above statute. 
It therefore follows that there is no right to judicial review 
in this case. Keirn v. United States, 177 U.S. 290; Bailey v. 
Richardson, supra; Carter v. Forrestal, 85 U.S. App. D.C. 
53, 175 F. 2d 364 (1949), cert, denied 338 U.S. 832. For, as 
this Court said in Friedman v. Schwellenhach, supra, 81 
U.S. App. D.C. at 368: 

“ * * # the courts will not review managerial acts, not 
clearly arbitrary, of executive officials performed within 
the scope of their authority, and will not substitute 
their judgment in such matters for that of the officials.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney, 

Lewis A. Carroll, 

Joseph A. Rafferty, Jr., 

Assistant United States Attorneys, 

Attorneys for Appellees. 
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